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What is the best location for pan-European pension funds?

The importance of pan-European pension funds may easily be overshadowed by the current turbulence on the global financial
markets. The sharp decline in the financial markets has had a devastating impact on the coverage ratios of many pension funds.
Together with falling interest rates, it has reduced the average coverage ratio of many pension funds to a level well below 100%.
The existence of under coverage has serious implications for pension schemes. Lower indexation rates, increased contributions
from employees and sponsors, and even decreased benefits are potential solutions. Another consequence is that the portability of
pensions is restricted when there is insufficient coverage. Furthermore, companies have become aware of the risks involved in
providing a defined benefit (DB) pension scheme if they can be held responsible for all or part of a financial deficit of the pension
fund.

There are enough short-term problems for pension funds to keep management’s attention, but in the longer run other issues, like
the ageing of the European population, cannot be ignored. Over the next 20 years, the ratio between active (contributing)
pension fund members and beneficiaries will change drastically. As countries with large pay-as-you-go systems will be the first to
suffer from this, they are looking into the establishment of funded systems. This will possibly enlarge the pension fund market on
an unprecedented scale. The funded pension schemes will change over time from net asset accumulators (when the contributions
outweigh the benefits paid) to institutions paying out more benefits than they have contributions coming in. 

More and more multinational companies are looking at the possibilities of setting-up a pan-European pension fund. What would be
the best location for such a fund? Ireland, Luxembourg, Belgium, the U.K. and the Netherlands seem to be the main contenders.
How do they compare in terms of solvency requirements, governance, taxation and flexibility?

These and other factors will determine the ideal location for a pan-European pension fund. These topics will be discussed during
the European Pension Debate 2009 at Tilburg University, the Netherlands. Experts from various Member States will share their
experiences and best practices. We are very grateful that Ernst & Young has prepared a summary reflecting the key
characteristics of the legislation in contender jurisdictions to serve as an inventory of the current status of the implementation of
the IORP Directive in those Member States. We believe the dedicated research Ernst & Young carried out will make a positive
contibution to the (scientific) debate initiated by the Competence Centre for Pension Research (CCP) at its 6th European
Pension Debate on April 3, 2009. This year’s session of the Debate is being organized in collaboration with the Dutch Circle of
Pensions Specialists (KPS).

We look forward to discussing the results of Ernst & Young‘s pan-European pensions research at the Tilburg University on April 3,
2009 and are pleased that the presentation of the study will be at the European Pension Debate 2009.

March 2009

Eric Bergamin, 

Chairman of the KPS

Prof. Gerry Dietvorst, 

Chairman of the CCP and

professor of Pensions and

Taxation at Tilburg University

Foreword
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• For a country to become the home state of a pan-
European pension fund, a good infrastructure of financial
service providers is a definite advantage. Moreover, the
legislation in that country must allow for various financial
products to run a scheme for different people in different
countries under different labor laws.

• The introduction of the IORP Directive has prompted
countries to change their national pension legislation to
varying degrees. Some have hardly implemented any
changes at all, while other countries – notably Luxembourg
and Belgium - have created new legal entities specifically
designed to cater for pan-European pension funds.

• Looking at the country level, there are still many issues to
be resolved before Europe becomes a level playing field for
pension funds. The differences often result from a national
social and labor history that has created a diverse range of
retirement systems in Europe, with all sorts of pension
funds active in each system.

• The IORP Directive targets private, funded occupational
pension funds, the largest markets for these being the
United Kingdom and the Netherlands. Other European
markets are emerging as countries switch from unfunded
to funded systems.

• The IORP Directive encourages the creation of pan-
European pension funds, with international assets and
liabilities brought together in a single legal entity. This
offers opportunities for multinational companies to
increase efficiency, reduce operational risk and improve
governance.

• CEIOPS has identified some 70 instances of pension funds
having established international activities. The research
does not provide details on the identity of these cross-
border pension funds, making it difficult to evaluate the
nature of the reported cross-border activities. Most
instances are examples of asset pooling rather than the
creation of a pan-European pension fund.

• Looking at the key aspects of the pension fund-related
legislation per country, it turns out that each country has
translated the Directive differently, with each country
having different legal entities and different rules governing
what types of scheme can be implemented. Only the
registration procedure of an IORP is similar in the five
countries investigated.

• On solvency, arbitrage may arise specifically because of
the level of the required technical provision, with Belgium
and the United Kingdom having far lower requirements
than the Netherlands. 

• Regarding investment management principles, some
states have additional requirements that exceed the
requirements of the Directive. Some of these requirements
might be valuable in today’s climate of more demand for
transparency, governance and risk management.

• In terms of information requirements, pension funds in all
countries need to proactively inform the various
stakeholders through annual reports, benefit statements
and statements of investment policy. Properly informing
the pension fund members and beneficiaries is governed
by the prudential or the social and labor law in the host
countries, making arbitrage between home countries on
this subject very unlikely.

• Legislation on ring-fencing varies widely, due to the lack of
a proper definition of the term. The Netherlands seems to
have the most restrictive legislation applying to this
subject.

• The current tax regimes for pan-European pension funds
are nearly equivalent, with the exception of the application
of the VAT regimes. In other words, there is the paradox
that different interpretations of the EU harmonized VAT
legislation lead to the greatest distortion in the tax
treatment of a pan-European pension fund. Luxembourg
and Belgium, followed by Ireland, seem to have the most
favorable VAT-regime for pan-European pension funds.

• Luxembourg, the Netherlands and Ireland are mentioned
when it comes to asset pooling. Luxembourg has excellent
facilities and plenty of experienced service providers.
Ireland might appeal to U.S. stakeholders as it shares the
Anglo-Saxon culture. For pension pooling or setting up a
pan-European pension fund, Luxembourg and the
Netherlands are mentioned. Belgium would be the
preferred choice, if regulatory arbitrage in relation to
solvency were the only decision criterion. However,
cultural similarities, the perceived quality of the system,
the presence of experienced service providers and even
the practicality of physical proximity are other criteria
mentioned.

• Taking note of this complexity, we have seen two business
models emerging for the establishment of a pan-European
pension fund or IORP, the ‘single corporate model’ and ‘the
multiple clients model’. The assumptions underlying each
model are different, leading to differences in perspective.
Both models can be implemented in a step-by-step
approach and both could eventually lead to a fully
operational pan-European IORP. 

prof.dr. A.H.M. Daniels, Partner Financial Services, 
Amsterdam

Executive summary 
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The EU Directive (2003/41/EC) on the activities of
institutions for occupational retirement provision (IORPs),
commonly known as the IORP Directive or Pension Funds
Directive, was published in the EU’s Official Journal on
September 23, 2003, including the requirement of being
incorporated into the legislation of each European Union
Member State by September 2005. All members were
compliant as of June 2007, even though there are still some
issues to resolve. The IORP Directive encourages the
creation of pan-European company pension plans1. This
initiative allows an employer to create a pension plan in one
location and cover all European employees under this single
plan. The Directive targets the integrated pension scheme
value chain (pension administration, pension
communication, asset management and risk management),
whereas the providers of these activities have thus far
concentrated on national markets.

In the current context of volatile financial markets, complex
accounting rules and toughening regulations, companies are
more aware of the financial risks associated with their
pension plans and they are looking for new ways of
controlling costs and reducing risks. This Directive could be
seen as the “holy grail” for moving towards a more
integrated European pension strategy, enabling cost
efficiencies, increased competitiveness and shared risks, as
well as possibly easing the cross-border mobility of
employees. But until today, the effects of the Pension Funds
Directive have been moderate, and concrete actions have
been limited to the bundling and outsourcing of certain parts
of pension activities.

Does that mean that the Directive is more mirage than reality?
Some experts do not think pan-European schemes will ever
happen; some say it is an absolute fantasy! Is that true?

Even if the arrival of real pan-European pension platforms
from which all aspects of pension funds in different countries

could be managed remains a distant vision, mainly due to
labor and social laws, different regulatory reporting
requirements and language barriers, cross-border activities
are becoming more popular and approaching a pan-
European pension model step-by-step. On the one hand,
enterprises, particularly multinationals, are now exploring
options for centralizing pension activities in order to be able
to offer internationally coherent benefit packages, realize
economies-of-scale and improve their risk management,
while on the other, pension administrators and insurance
companies are looking to extend their package offerings. 

In the first chapter, we give an overview of the European
market for cross-border pension funds. The information in
this section is based on desk research as well as interviews
with stakeholders. Then, in the second section, we compare
the pension fund related legislation that was implemented in
Belgium, Luxembourg, the Netherlands, Ireland and the U.K.
in order to provide a picture of how these countries are
trying to facilitate the establishment of pan-European
pension funds. At the same time, the best practices and
competitiveness of these regimes in attracting pan-European
pension fund activities are considered. A comparison is made
using the key aspects of the organization of a pan-European
pension fund: legal framework, solvency rules, investment
management principles, required information, ring-fencing,
outsourcing and taxation. And finally, in the third section, we
present two emerging business models for the establishment
of a pan-European pension fund or IORP. Both models can be
implemented using a step-by-step approach and both could
eventually lead to a fully operational pan-European IORP. 

Note: The life insurers and the introduction of the European
passport, that in effect allows life insurers to run pan-
European businesses, are not the subject of this research.
They will occasionally be mentioned, however, because their
solutions are so close to the pan-European pension fund
solutions, that they cannot be ignored.

Introduction

1 It should be noted that the Directive only applies to funded occupational pension schemes; it does not apply to state schemes or individual arrangements. 
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1.1 European pension overview

• Pension funds can be found in every European country.
The largest funds in Europe, measured by the total value
of their assets in 2008, are predominantly English, Dutch
and Scandinavian. The Scandinavian funds are mostly
public entities, however, and therefore not considered
under the IORP Directive. The pensions market is very
diverse with many different forms of retirement
provision. In general, the UK and the Netherlands have
the largest markets, measured in terms of total pension
assets. In the future, as more countries reform their
pension systems in the light of the ageing population, new
pension growth-markets will emerge throughout Europe.

Table 1. Top 30 pension funds in Europe

Source: IPE Magazine, supplement Europe Top 1000 Pension Funds,

September, 2008

bln €
1 Government Pension Fund - Global Norway 242
2 ABP Neth 205
3 PFZW Neth 88
4 Arbejdsmarkedets Tillaegspension Denm 56
5 Reserva de la Seguridad Social Spain 56
6 British Telecommunications UK 54
7 Alecta Swed 43
8 Bayerische Versorgungskammer Ger 41
9 Universities Superannuation Scheme UK 36

10 Coal Pension Trustees UK 34
11 Electricity Pensions Services UK 33
12 Metaal en Techniek Neth 33
13 Danica Pension Denm 33
14 Fonds de Reserve pour les retraites Fra 31
15 Varma Mutual Fin 30

2 OECD, Private Pensions, OECD Classification and Glossary, 2005.

bln €
16 Royal Mail Pensions UK 30
17 AMF Pension Swed 29
18 PFA Pension Denm 29
19 Royal Bank of Scotland UK 26
20 Railways Pensions Trustee Comp UK 25
21 Ilmarinen Mutual Fin 25
22 Government Pension Fund Norway Norway 25
23 Bouwnijverheid Neth 25
24 AP Fonden 2 Swed 24
25 Local Government Pension Inst Fin 24
26 AP Fonden 4 Swed 24
27 AP Fonden 3 Swed 24
28 AP Fonden 1 Swed 23
29 KLP Norway 23
30 Metalektro Neth 22

The European market for pensions does not have the
characteristics of a single market, but is a patchwork of
national retirement systems. Every system has its own
elements, resulting from the country’s social history and, in
particular, its labor relations. The building blocks for any
retirement system are the different pension schemes, run by
pension funds or insurers. Together, these schemes
determine the income a person will receive after reaching
retirement age – usually 65. This post-retirement income, or
pension benefits, can be defined as payments made to a
pension fund member (or dependants) after retirement2.

Pension fund activities
The pension funds or insurers running a pension scheme
need to perform certain activities in order to pay the right
benefits to the right person at the right time. The four main
activities are:

1. Pension Administration: A pension fund has to keep track
of all its members and all other relevant data needed for
the calculation of premiums due and pension rights. An
important part of this activity is collecting the premiums
from the active members and paying out the benefits to
the beneficiaries.

2. Asset Management: The premiums collected have to be
invested in order to make sure that when a pension fund
member is eligible for retirement, the funds to pay his or
her benefits actually exist.

3. Risk Management: This process is performed for large
populations of pension fund members, so that longevity
and/or mortality risks of can be evened out.

4. Pension Communication: A pension fund needs to
regularly inform its members of the rights they have built
up and what benefits they can expect in the future. In
addition, a pension fund needs to inform the supervisor of
its current financial state. The supervisor then determines
whether the fund is properly funded and could decide to
prescribe corrective measures.

Access to the scheme
There is a wide variety of pension schemes in Europe. The
most commonly used factor to classify them is access to the
scheme.

Firstly, pension schemes can be subdivided into public and
private pension schemes. The public schemes are run by the
central government or other public sector bodies. They are
traditionally financed on a pay-as-you-go basis (unfunded
and benefits usually paid from general taxes), but with the
ageing of populations, countries are starting to fund these

1 The European market for cross-border pensions
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schemes. The private pension schemes are run by institutions
other than the government and are generally funded.

The second subdivision can be made between occupational
pension schemes and personal pension schemes. Access to
occupational plans is linked to an employment or
professional relationship between the plan members and the
entity that establishes the plan (the plan sponsor).
Occupational plans may be established by individual
employers or groups of employers (e.g. industry
associations) and labor or professional associations, jointly
or separately. Access to personal plans does not have to be
linked to an employment relationship. The plans are
established and administered directly by a pension fund or
financial institution acting as pension provider, without any
intervention by employers. 

The third subdivision is between mandatory and voluntary
pension schemes. Mandatory pension schemes can be used
by a government to attain a targeted post-retirement income
for all people. Employers are obliged by law to participate in
mandatory occupational pension plans. They must set up
(and make contributions to) occupational pension plans
which employees will normally be required to join. Through
voluntary schemes, individuals can always try to achieve a
higher post retirement income than targeted.

Replacement Rates
The different pension schemes form an integrated system
following the three-pillar model used by the OECD and other
institutions. 
• The first pillar consists of public pension schemes.
• The second pillar consists of private occupational pension

schemes that have a mandatory character.
• The third pillar consists of private personal pension

schemes.

The resulting benefits can be measured and compared for
the different countries. The usual way to do this is by
comparing the average pension income that an individual will
receive in relation to his average pre-retirement income.
This is called the replacement rate.

Figure 1. Net replacement rates for individuals, average income

and mandatory programs 

Source: OECD Pension Statistics, OECD Internet Site, February 2009

The figure shows the net replacement rate for some of the
main European countries and the United States. The net
replacement rate compares net incomes before and after
retirement and includes pension benefits and tax measures.
The percentages shown are for mandatory pension programs
only, i.e. excluding voluntary programs. Mandatory pension
schemes are most generous in Luxembourg, Austria,
Hungary and the Netherlands, with net replacement rates of
over 80%. At the other end of the spectrum, the Irish and the
English system only have a net replacement rate of around
40%. Individuals may choose to build up additional pension
benefits in voluntary pension schemes. This will be more
likely to occur in countries with lower mandatory
replacement rates.

Defined benefit versus defined contribution 
There are many ways to determine the amount of benefit
paid to a pension fund member after retirement. The
distinction that has the most influence on how a pension
fund should be managed is that between defined benefit and
defined contribution schemes. This factor determines the
risks involved for pension fund members and the pension
fund itself or the pension fund sponsor. 

Defined contribution (DC) occupational pension plans are
occupational pension plans under which the plan sponsor
pays fixed contributions and has no legal obligation to pay
further contributions to an ongoing plan in the event of
unfavorable plan experience3.

Defined benefit (DB) occupational pension plans are
occupational plans other than defined contributions plans. In
traditional DB plans, the benefits are related by a formula to
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the members’ wages or salaries, length of employment, or
other factors. In hybrid DB plans, the benefits depend on a
rate of return credited to contributions. This rate of return is
either specified in the plan rules, independent of the actual
return on any supporting assets (e.g. fixed, indexed to a
market benchmark, tied to salary or profit growth, etc.), or
is calculated with reference to the actual return on the
supporting assets and a minimum return guarantee specified
in the plan rules.

In Europe, both forms are common, with public schemes
usually being DB and private schemes tending to be DC.

In the Netherlands, the private schemes are nearly all DB. In
the light of the current financial crisis and the risks involved
for the plan sponsor in a DB scheme, there is a movement
towards more DC arrangements.
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The IORP Directive allows an employer to create a pension
fund platform located in one country (home country) and
operate several pension plans for employees working in
different countries (host countries). The pension schemes
in the host countries A, B, C and D contribute to the pension
fund that has its activities located in home country B. The
employment relationships, that form the basis for the
occupational pension schemes, exist in the host countries.
Social and labor legislation in the host countries defines the
shape of the pension scheme: who has access to the scheme,
is it a DB or DC scheme, who contributes how much to the
scheme, when will the scheme pay benefits, will there be
compensation for inflation, and other characteristics. The
host country also determines the tax regime applying to
contributions and pension provisions. The activities of the

Sponsor = Multinational company
with employees in European countries A, B, C, D

Host Country B
Section

Host Country C
Section

Host Country D
Section

Host Country A
Section

Financial 
Services 
Aspects

Taxation 
Aspects

Social and 
Labor laws

Specific
investment and/or
information
requirements 

Country A
Tax laws

Country B
Tax laws

Country C
Tax laws

Country D
Tax laws

Country A
• Social and labor laws
• Specific investment
and/or information
requirements

Country B
• Social and labor laws
• Specific investment
and/or information
requirements

Country C
• Social and labor laws
• Specific investment
and/or information
requirements

Country D
• Social and labor laws
• Specific investment
and/or information
requirements

complies with complies with complies with complies with

Benefits paid as if
Country A

Benefits paid as if
Country B

Benefits paid as if
Country C

Benefits paid as if
Country D

• The pan-European pension fund
operating cross-border will only be
supervised by the Home Member State
supervisory authority

• Assets and liabilities co-mingle

IORP
located in

Home country B
=

SINGLE FUND

pension fund are located in the home country. These
activities are under the supervision of the home country.
Home country pension legislation determines how these
activities may be executed and how the pension fund has to
report these activities to the home country supervisor.

Some countries have already grasped the opportunity
provided by the implementation of the IORP Directive and
have designed dedicated pension vehicles to facilitate the
creation of pan-European funds, while others made only a
few changes to their systems, as they rely on their
reputations as favorite locations for pension funds. Below we
give an overview of the pension vehicles. These vehicles will
be further analyzed in the section “Legal Framework”. 

Figure 4. The IORP model for a pan-European pension plan

Sources: EFRP, The EFRP model for European pensions, October 2003, and CBK analysis
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complies with complies with complies with complies with

Benefits paid as if
Country A

Benefits paid as if
Country B

Benefits paid as if
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Benefits paid as if
Country D

• The pan-European pension fund
operating cross-border will only be
supervised by the Home Member State
supervisory authority

• Assets and liabilities co-mingle

IORP
located in

Home country B
=

SINGLE FUND

Sources: EFRP, The EFRP model for European pensions, October 2003, and CBK analysis

Figure 5. Pension vehicles

Dedicated pension vehicles

Belgium
• Organization for Financing Pensions (OFP)

Luxembourg

• Pension Savings Association (ASSEP)
• Pension Funds regulated by the insurance supervisory authority (CAA)

Netherlands
• The current legal situation (pension fund) taking into account limitations 
 on domain and ring-fencing

Several legislative proposals
• Premium Pension Institution (PPI)
• Multi Pension Fund (multi-opf)
• All Pension Institute (API)

Can be used as pension vehicles
United Kingdom

• Trust based occupational pension plan
• A contract based group personal arrangement

Ireland
• A trust arrangement with trustees

• Pensions Savings Company with Variable Capital (SEPCAV)



Snapshot of the perceived benefits of a pan-European
pension fund 

Efficiency and economies of scale

1. Benefits for the employer
• The implementation of a pan-European pension plan

reduces the costs of duplication by centralizing and
standardizing (as much as possible) the various
pension plan activities (asset management,
administration, risk management and communication). 

• A pan-European pension plan could help multinationals
to implement a European benefits strategy as a
management instrument, offering benefits to all their
employees .

• It takes less time to oversee one plan than to manage
multiple schemes. For example, a multinational can
implement one corporate intranet site to gather
information for reporting as well as communication
purposes. 

2. Benefits for the employees
• For employees, increased efficiency could result in

either improved benefits or lower contributions.
• For small workforces located in different European

countries, a pan-European pension plan could improve
the investment prospects, as employees can enjoy the
benefits associated with being part of a larger
operation. In addition, they can benefit from the more
professional service level of a single pan-European
retirement fund.

• Mobile employees can avoid complex series of
transfers from one pension arrangement to another
and will have a “one-stop-shop” for their pension
arrangements, while centralizing their benefits within
a single European fund also means dealing with one
payout institution. 

Operational risk and governance

• Multinationals would have a better coordination and
control on their pensions’ benefit design, funding,
investment, administration, communication thanks to

17Pan-European pension funds in a future world

Advantages of a cross-border pension fund
Under the Directive, cross-border assets and liabilities of a
pension fund can be combined within a single legal entity.
This offers opportunities for multinational companies to gain
efficiency and economies of scale, with cost savings as a
direct result; reduce operational risk and improve
governance, with fewer providers and interfaces to manage;
and facilitate mobility of employees across the EU and avoid
the need to set up several plans.

Barriers against establishing a cross-border pension fund
We have seen the benefits of establishing a pan-European
pension plan. There are opportunities to save costs, increase
management efficiency, improve governance procedures
and facilitate employees’ mobility. In addition, specific
dedicated pension vehicles have been introduced to facilitate
the creation of pan-European pension fund. However, there
is currently no pan-European pension fund as the barriers
still outweigh the benefits.

Firstly, the reluctance is inherent to Member State
interpretation of specific articles. CEIOPS has collected
comments from Member State supervisors on areas that
have been problematic due to differences in interpretation
and implementation of the IORP Directive across the EU
Member States, including reporting requirements (both to
supervisory authorities and to members and beneficiaries)
and custodianship6. The report confirms that Member States
have “definitional differences” and that clarification is
required in four areas: cross-border activity, subordinated
loans, ring-fencing and investment regulations. 

Secondly, some of the biggest hurdles faced by
multinationals have been discriminatory tax treatments in
the EU Member States, although these barriers have begun
to break down. Others include complying with the social and
labor laws of each country. As long as these laws are not
harmonized within the EU, occupational pension products
will be subject to different requirements in the various EU
countries, which makes it very complex to administer cross-
border contracts. In addition, the costs and amount of
research needed to make such a move are quite
discouraging. And finally, there is reluctance from Member
States to see pension capital drift away from domestic
markets.

a better harmonization and standardization approach
of its pension plans. 

• Multinationals can focus their attention on one single
plan, reducing the risks which may result from poor
governance. 

• The IORP Directive means that Member States accept
a system of mutual recognition of each other’ s
prudential supervision. As a result, pan-European
pension funds report to one supervisor and comply
with one set of prudential rules (even if they still need
to comply with the social and labor laws and specific
investment and/or information requirements of the
host states – see the IORP model for a pan-European
pension previously mentioned).

6 CEIOPS, Initial Review of Key Aspects of the Implementation of the IORP Directive 31 March, 2008.
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of in-between options, where the pension fund establishes a
pan-European approach only for certain activities. A
progressive, step-by-step implementation of these alternatives
can be easier to manage and provide accelerated savings, as
well as helping companies approach the creation of a pan-
European fund. In principle, each of the identified pension
fund activities can be managed on a pan-European basis:

1.Combining the administrations of pension funds or even
pension schemes from different countries can lead to
traditional scale advantages. Pension delivery
organizations, like Mn Services or Syntrus Achmea in the
Netherlands, are involved in this mainly on a national
scale, but could expand to a European scale.

2.Combining the asset management of several funds is
called asset pooling. Through the collective management
of assets, the benefits to the users of the service can be
maximized. The European solution is to bring pension
assets in Europe under a single roof, in order to achieve
improved governance, increased operating efficiency,
reduced asset management costs and access to best-of-
breed asset management solutions. 

3.Sharing the risks of several pension fund populations is
called risk pooling. This is an international profit sharing
system, which combines the premiums paid to insure risk
benefits worldwide into a single account giving experience
rating across borders. Should the claims paid by the
insurers and their expenses be less than the premiums
paid, a profit share or dividend is paid to the multinational
company8. This results in reduced costs for risk coverage.
The core principle of multinational risk pooling is that
subsidiaries buy their risk insurance from one network of
insurers. In addition to the financial savings if claims
experience is positive, multinational risk pooling also
provides other benefits, such as improved underwriting
and terms, annual financial reporting globally, and more
influence over local insurance companies. This is why
multinational risk-pooling fits well into a pan-European
pension strategy, offering a stronger corporate grip on
pensions in Europe.

4.Pension communication on a European scale would bring
advantages only if it concerned communication with the
supervisory authorities. This is also referred to as reduced
governance costs. Communication with the pension fund
members generally varies too much from country to
country to offer real scale advantages. Social and labor
laws from country to country are usually too different to
adopt a single approach.

7 Protocol relating to the Collaboration of the relevant Competent authorities of the Member States of the European Union in particular in the application of the Directive 2003/41/EC of

the European Parliament and of the Council of June 3, 2003 on the activities and supervision of IORPs operating cross-border (CEIOPS-DOC-08/06), February 2006.

8 Definition taken from AEGON global pensions website on March 12, 2009.

Snapshot of the perceived barriers against the creation
of a pan-European pension fund

Interpretation and implementation of the IORP
Directive 

• Each Member State has implemented the Directive
differently, leading to further complexity.

• The Directive’s minimum supervisory framework
permits differences in the design of supplementary
supervisory measures, which makes it hard to
compare the impact of supervision. 

• There is confusion about the IORP Directive on
corporate governance. 

• A lot of uncertainties remain about the relationship
between the IORP Directive and 
Solvency II. 

Legal and tax

• There are too many differences in social and labor law
frameworks across Member States discouraging
companies from moving the scheme administration
outside of their home countries. 

• There are differences between the legal regimes under
which pension funds operate in different countries
(common law and civil law). 

Costs

• The research needed to make such a move can be
really expensive. 

• The lack of products on the market is hampering
progress towards the development of pan-European
pensions. 

• A pan-European pension fund can only start activities if
it has received authorization from each host Member
State. As described in The Budapest Protocol7, which
provides a framework for the cooperation of supervisors
in the area of cross-borders activities, the authorization
process is complicated and long (see also the section
“Legal Framework” for further details). This could lead
to delays, and increased costs, especially if a company
has a small number of employees in a large number of
EU States. 

As long as these challenges remain, progress towards a real
pan-European pension fund will be slow. It is clear that full
cross-border pension solutions can be complicated if
implemented from scratch. There are, however, a number 
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Combining one or more of the activities on a European scale,
through shared service centers for example, could
eventually open the door to other areas of integration. 
If pension funds cannot realize these scale advantages on a
standalone basis, they may choose to outsource activities to
organizations that can. Pension delivery organizations or
specialized asset managers are an option for pan-European
service delivery.

Asset pooling
Of the identified possible cross-border activities, the one
most commonly undertaken is asset pooling. Essentially,
asset pooling by pension funds involves the investment of
capital by two or more pensions for their joint account. The
main perceived advantages are benefits of scale, tax
efficiency and greater visibility and control, not only over
financial risk but also over some broader types of decision-
making. 

Asset pooling takes different forms, but in the context of this
report, one form is particularly interesting because it can
constitute a first step towards the creation of a pan-
European pension fund. This is entity pooling. The assets of
participating funds are aggregated in a separate legal entity
– an asset-pooling vehicle – that exists separately from the
participants in the pool. 

The legal entity does not change the economic entitlements
of the participating funds, but it may change the legal
arrangements by which those entitlements arise. This is why
a distinction needs to be made between “transparent” and
“opaque” entities. Until recently, in the case of pension asset

pooling, the facility for the investor to obtain, directly or
indirectly, the benefit of the reduced rate of withholding tax
was generally absent, as the pooled vehicle, due to its legal
nature, might have been treated as an opaque vehicle where
the assets were treated as belonging to the vehicle itself.
Today, some countries have sought to address this issue by
establishing dedicated tax transparent vehicles, where
participants should be treated as investing directly in the
pool of assets, and which benefit from all the advantages of
investing via a pooled arrangement. It specifically refers to
the fact that all income and gains are treated as arising or
accruing to each investor, as if the income or gains had
never passed through the vehicle. At this point, dedicated
asset vehicles for pension funds9 can be mentioned, such as
the “Fonds voor Gemene Rekening” (FGR) in the
Netherland, the Common Contractual Fund (CCF) in Ireland,
the “Fonds Commun de Placement” (FCP) in Luxembourg,
and the Pension Fund Pooling Vehicle (PFPV) in the UK.
These dedicated asset pooling vehicles for pension funds are
transparent for tax purposes and are therefore regarded as
ideal vehicles because they are more efficient than opaque
pools. Multinationals such as Unilever, Nestlé and IBM have
already introduced such tax transparent cross-border asset
pooling vehicles, but the number of companies using them
remains limited.

9 An asset pooling does not constitute a pan-European pension fund, as the local entities still have to be maintained in each “home jurisdiction” and local trustees still have to fulfill their

fiduciary duties under domestic rules. Furthermore, only assets – as opposed to assets and liabilities – may be pooled within the types of vehicles that have been launched to date. 
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• Greater consistency in quality of asset management and performance

• Better control and oversight over range of pension schemes with respect to management 
and administration

• Reduction in transaction costs and asset management fees

• Outsourcing of administrative and routine tasks

• Simplified reporting from a single global custodian and administrator
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Figure 6. Entity asset pooling
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1.3 Stakeholder views

• The stakeholders in the establishment of a pan-European
pension fund, apart from the regulators and supervisory
authorities, are the companies and their employees on
the one hand and the pension delivery organizations
(PDO) and life insurers on the other. The stakeholder
views, gathered through interviews and desk research,
provide insightful information on considerations involved
in deciding when and where to set up pan-European
activities.

Companies and employees
Companies want pension schemes for their employees that
offer the highest degree of certainty for the lowest costs.
Apart from the obvious tradeoff, companies place additional
demands on their pension schemes that could lead to the
establishment of a pan-European pension fund. Multinational
companies may want to implement a European or global
pension benefits strategy as a management instrument,
offering benefits to all their employees. Or they may want to
increase the overview they have by reducing the number of
different schemes scattered across the globe (and thereby
reducing the risks of non-compliance).

One of the reasons to establish pan-European activities can
be to realize cost efficiencies. Governance over one large
fund is cheaper than governance over a handful of smaller
funds. The IBM pension vehicle achieves scale efficiencies
through cross-border asset pooling and cross-border
activities relating to administration.

Other companies have also established asset pools. In 2005,
Unilever launched a tax transparent asset pooling vehicle in
Luxembourg (Univest) for its cross-border European
pension assets, using the FCP10. Shell Pensions set up an
asset pooling structure using the FGR in the Netherlands. 

Some companies believe that pooling assets is not enough to
gain sufficient administrative savings and see asset pooling
as a first step towards a real pan-European pension fund.
Nestlé, one of the pioneers in cross-border pension pooling,
having begun its first fund in 2001, is going forward in 2007
with the creation of Nestlé Capital Advisors (NCA). This new
structure provides actuarial and asset-liability advice and
offers a number of services, including manager selection,
risk budgeting, monitoring, multi-manager fund
construction, and asset-allocation implementation for

Nestlé’s 280 pension plans worldwide. NCA also includes
Nestlé Capital Management (NCM), an operational asset
management unit with offices in the United Kingdom and
Switzerland, and fully authorized and regulated by the UK
Financial Services Authority. NCM manages part of the
assets for Nestlé’s non-US pension plans and provides cross-
border investment and advisory services. Nestlé’s new,
shared-services approach to group pension fund
management aims to lower costs and boost net asset
performance, while strengthening Nestlé’s overview of group
pension assets.

Separately, Nestlé has launched a pilot program to create a
pan-European pension. The project is at an early stage and
Nestlé is working on the clustering of a number of European
countries. Jean-Pierre Steiner CEO of Nestlé Capital
Advisers said, “The idea is to pool the company’s pension
assets and liabilities into a single vehicle. It is unlikely to
happen on a big scale […] but we can start using such an
approach gradually”11.

This gradual approach is also in the mind of Bernhard
Wiesner, head of corporate pensions at Bosch “A lot is
possible in a step-by-step approach. We believe that just
pooling asset management is not enough and we need to
bring everything together within one administration platform
first and one legal entity […]. Our approach is to cluster
various regions and to consider amalgamation between
regions”12. 

This view of clustering similar countries or a specific group
of employees is also expressed by Chris Siebers of TNT when
asked about the potential for pan-European pension funds.
Chris Siebers mentions two examples where a pan-European
pension fund should be considered:
1.Internationally mobile employees (e.g. expats) traveling

and working around the world and in need of good and
consistent pension benefits.

2.Emerging markets such as Central and Eastern Europe or
Latin America where TNT has made a string of acquisitions
and where it runs a large number of different schemes in
various countries. 

A consolidation of the many benefit schemes into one fund
(or alternatively at least harmonize and combine some
schemes) through a pan-European pension plan could very
well be in line with TNT’s corporate and local business
objectives in terms of costs, benefit coverage and

10 ENP, November 3, 2008 and Financial Director, February 28, 2008

11 Bfinance, Pioneers in pension pooling, Nestlé consolidates global pension assets, April 29, 2007. 

12 Investment & Pensions Europe, June 2008, “The Step-by-step route towards efficiency”. 
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protection, and pension risk management. It is also
theoretically possible, because there are many similarities
between these countries as regards the legislation governing
pension funds. Olaf Sleijpen of Maastricht University refers
to this as high transferability when he compares the
European countries and places them on a so-called
characteristics index13. The new pension fund should then
ideally be managed in a mature market of financial service
providers (e.g. the administration and investment
management of TNT’s Dutch pension fund is outsourced to
TKP) with specific pension expertise as well as knowledge of
local pension culture. Chris Siebers explains that it could be
interesting, therefore, to establish a single fund (or maybe
harmonize some pension arrangements) in countries where
TNT lacks sufficient benefit-management capacity, or in
countries that have several arrangements with several
insurers or other institutions.

A further consideration, that does include a tradeoff
between risks and costs, is transferring activities to
countries with lower regulatory requirements. Although this
could theoretically lead to cost reductions, this view is not
broadly shared by stakeholders. From a survey, however,
CEIOPS found indications of regulatory arbitrage and
supervisory competition between Member States, especially
in the area of solvency requirements14.

Pension delivery organizations and life insurers
The other group of stakeholders consists of the pension
delivery organizations and the life insurers that are looking
for new clients. Under the IORP Directive, they can serve
pension funds not only in their own (home) country, but in
all other European (host) countries as well. 

A pension delivery organization will obviously only do so if
the activities are profitable. According to Roland van den
Brink of Mn Services, the specific administration
requirements per country interfere strongly with
profitability. Setting up an administration involves many
extra costs and does not generate a lot of revenue. On top of
that, the specific requirements in some cases impede the
realization of scale efficiencies in administration. This is not
good news for the IORP Directive, since the administration
requirements are laid out in the social legislation of the host
country, an area where the Directive has no force. Frans van
der Horst of AEGON Global Pensions adds that regulatory
uncertainty regarding pension pooling is another barrier to
setting up international activities. Differences in

interpretation of the Directive will not be in the interest of
market parties looking for scale advantages across
countries. That is also why AEGON Global Pensions calls for
more regulatory coherence from the European
Commission15.

Mn Services will undertake the administration of large funds
if they are also given the asset management activities. But
instead of offering services in the UK from the Netherlands,
Mn Services has used its European passport to open a UK
branch. AEGON, too, has established an international
presence, not only in Europe, but in North America and Asia
as well. This will allow them to offer asset and risk pooling
activities and pension administration for institutional clients
around the globe.

Country attractiveness
In all the interviews, the attractiveness of countries for the
establishment of pan-European activities was discussed.
Luxembourg, the Netherlands and Ireland are the favorites
when it comes to asset pooling. Luxembourg has excellent
facilities and plenty of experienced service providers. Ireland
has the advantage of being attractive for Americans, sharing
the Anglo-Saxon culture. For pension pooling or setting up a
pan-European pension fund, Luxembourg and the
Netherlands were mentioned. Belgium would be the
preferred choice, if regulatory arbitrage were the only
decision criterion. However, there are more criteria involved
when it comes to determining the location of choice. Cultural
similarities are mentioned, the perceived quality of the
system and the presence of experienced service providers,
and even the practical advantage of physical proximity.

13 Dr Olaf CHM Sleijpen, “On the exportability of the Dutch pension system to the European Union”, February 6, 2009.

14 CEIOPS-OPSSC-01/08 Final Survey on fully funded, technical provisions and security mechanisms in the European occupational pension sector, 31 March 2008.

15 AEGON Global Pensions View, Unfinished business – the EU pensions agenda and its impact on multinationals, 23 February 2009. 
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In this section, we compare the pension fund related
legislation that was implemented in Belgium, Luxembourg,
the Netherlands, Ireland and the U.K., in order to obtain an
idea of how these countries are trying to facilitate the
establishment of pan-European pension funds. At the same
time, the best practices and the competitiveness of these
regimes in attracting pan-European pension fund activities
are considered. The comparison is made using the key
aspects of the organization of a pan-European pension fund:
legal framework, solvency rules, investment management
principles, required information, ring-fencing, outsourcing
and taxation.

2.1 The legal framework

• Each Member State has its own legal entities for IORPs.
All entities have their own establishment requirements.
Because every Member State has its own entity for the
IORP, there is no uniformity to be found between
Member States. The transfer of pensions from one
Member State to another could be obstructed by this.

• Most of the Member States have based their registration
procedure on the Directive. Hence, the procedures to
register an IORP are very similar in the various Member
States.

• The definitions of product determine which pension plans
(products) an IORP may operate. The Member States
have implemented the product definitions as prescribed
in the Directive differently. The limitations on the
definitions for products should be examined separately
for each Member State and entity.

• Some Member States have implemented a limitation on
the groups for whom a pension plan may be operated by
the IORP. The limitations on the definitions for domain
should be examined separately for each Member State.

• In principle, there are many regulations covering the
participation of employees, retirees and other
beneficiaries of pension payments in The Netherlands.
However, it is possible to request the supervisor (De
Nederlandsche Bank) for exemption from these
regulations in the case of cross-border activities. In
Belgium, participation is voluntary in principle. Other
Member States appear not to have regulations regarding
participation.

• In conformity with the Directive, the social and labor
legislation of the country of employment is applicable to
the employees. Every Member State determines what is
to be defined as social and labor legislation. This could be
a restriction for sponsoring undertakings that operate
pension plans in different Member States. In addition, in
several Member States the regulations with respect to
information and investments are also part of the social
and labor legislation. 

In this section, aspects such as the legal entity for the IORP,
internal organization structure, limitations on domains and
products are discussed. In addition, the supervision of the
IORP and the procedure for obtaining a European passport is
described. The scope and the influence of the social and
labor legislation in different countries are explained in detail. 

Note: The process which an employer has to deal with to
transfer the pension plan to a Member State will not be
explained. This process could be of great significance,
however. For example, in The Netherlands the legislation is
strict on this aspect. The members‘ committee
(deelnemersraad) has a right of prior consultation.
Furthermore, the works council has to agree with the
execution of the pension plan by an IORP of another Member
State. If an employer wishes to transfer the values of existing
pensions, the agreement of all individual participants in the
pension plan is required. These strict regulations are part of
the social and labor legislation. In conformity with the
Directive, the social and labor legislation of the country of
employment is applicable to the employees. It is assumed that
the strict regulations on this aspect are similar in other
Member States.

• A. The Netherlands

Since there are so many developments in the Netherlands
regarding the new entities for IORPs, we have added a
separate paragraph on future status.

Current legal situation: Pensioenfondsen/Pension Funds

Legal entity and establishment requirements
A pension fund in The Netherlands has the legal form of a
foundation. A foundation is established by a notarial deed.
The directors of the foundation are required to register the
founders of the foundation at the Chamber of Commerce. In
The Netherlands, a foundation has legal personality. Some
pension funds have taken the legal form of an association,
which also has a legal personality. The new pension fund is
required to report the establishment within three months to
the supervisor of pension funds and insurance companies,
which is De Nederlandsche Bank (DNB).

Internal organization structure
In accordance with the principles for good pension fund
governance established by the Foundation for Labor
(Stichting van de Arbeid), the governance structure
ensures an appropriate division of operational
responsibilities and supervisory responsibilities. A pension
fund is legally required to set up the organization in such a
way that good governance is guaranteed. In any case,
accountability for responsibilities should be to the retirees
and other beneficiaries and to the employer. For this aspect,
an accountability body has to be established. There must

2 Prime location for pan-European 
pension funds
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also be internal supervision to guarantee good governance
within the pension fund. 

Consequently, the pension fund must consist of at least of
three bodies:
• A board of directors, which should include employees as

well as employers (retirees and other beneficiaries of
pension payments is optional). Equal representation is
required (no limitations on board members);

• An accountability body (at least three members); 
• An internal supervisor.

For the organization of internal supervisor, the board of
directors can choose from:
• Inspection reviews;
• A separate body for internal supervision;
• One tier board;
• Audit committee.

A company pension fund is obliged to establish a members’
committee if 5% of the members of the scheme requests this
by their own choice. Industry-wide pension funds are obliged
to establish a members’ committee. 

Role of social partners
Social partners have to be represented equally on the board
of directors. In the Netherlands, the principle of equal
representation is a ground rule for the management of a
pension fund. The employer-board members are appointed
by the employer. The employee-board members are
appointed:
• After election by members;
• After recommendation by the members’ committee; 
• After recommendation by the Works Council;
• Otherwise, approved by the board of directors.

The board members representing retirees and other
beneficiaries of pension payments are appointed after
election by these groups. 

Representation and participation rules
Representatives of retirees and other beneficiaries of
pension payments are allowed to have seats on the board of
directors. However, these representatives cannot have more
than half the seats allocated to employee representatives.
Representatives of retirees and other beneficiaries of
pension payments can also have seats on the members’
committee. 

Equal representation (based on the ratio of the number of
employees to the number of retirees and other beneficiaries
of pension payments) is a guiding principle for the members’
committee. The members‘committee has a prior right of
consultation on several subjects in relation to the board of
directors, whether the board asks for consultation or not. If
the board of directors asks the members’ committee for
consultation, the consultation must be requested at such
time that it can be of substantial influence on the proposed
decision. The members’ committee also has the right to
receive information on several subjects. It has the right to
have the Enterprise Court in Amsterdam assess whether a
decision of the board of directors is reasonable. 

Representatives of retirees and other beneficiaries of
pension payments can also have seats on the accountability
body. The accountability body includes representatives of
members, retirees and other beneficiaries of pension
payments, and employers. In principle, the seats on the
accountability body are equally divided between these
groups. The board of directors is accountable for the
policies, the way they are executed and adherence to
principles of good pension fund governance. The
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accountability body has the right to express judgment on the
actions, the policy conducted, and decisions of the board of
directors. This body has the right to consult the external
auditor and the external actuary. It also has rights
concerning the giving of advice on several subjects. If the
accountability body is of the opinion that the board of
directors is dysfunctional, it can request the Enterprise
Court in Amsterdam to investigate the policy of the pension
fund, or investigate the performance of the board of
directors as such.

Limitations on domains and products
The definitions of domain and product for pension funds are
bilateral. Firstly, a pension fund must guarantee that the
essential features of pension funds, collectivity and
solidarity, are reflected in all the products that are offered
by the fund (product). Secondly, there are restrictions on
the possibilities for employers to associate with or join a
pension fund (domain). The provisions regarding the
restrictions on voluntary continuance of the participation
also belong to the product definition. With regard to product
definitions, there are also restrictions applying to the
purchase of pensions. With regard to domain definitions,
there are also restrictions concerning voluntary association
with industry-wide pension funds. It is possible to associate
voluntarily with industry-wide pension funds, subject to the
following conditions:

• The employer applies the wage movements of the industry
and participates in the social funds of that industry;

• The employer has a relationship with an undertaking that
falls within the scope of the industry-wide pension fund;

• If the activities or the employer no longer fall within the
scope of the industry-wide pension fund, the voluntary
association with the industry-wide pension fund can be
continued by the employer because of the historical
connection. 

A pension fund is only allowed to perform activities that
relate to pensions. 

Legal separation of sponsoring undertakings and IORP
It is legally required that a sponsoring undertaking is
separate from the pension fund, so that the assets of the
fund are safeguarded in the interests of members and
beneficiaries in the event of bankruptcy of the sponsoring
undertaking.

No more than 5% of the funds of the pension fund may be
invested in the sponsoring undertaking. If the sponsoring
undertaking belongs to a group, investment in the
undertakings belonging to the same group as the sponsoring
undertaking must not be more than 10%.

Directors
The directors of the pension fund must be competent,
honorable and reliable. With regard to competence
requirements, a distinction is made between competence
requirements set for individual directors (level 1) and
competence requirements set for the board of directors
collectively (level 2). At level 1, a distinction is made
between know-how and insight. For this level, a director is
familiar with:
• A number of relevant definitions per area;
• The meaning of these definitions;
• Where he or she can find further information; 
• If so, to what extent the definitions concerned are

applicable to the pension fund.

At level 2, a distinction is made between know-how, insight
and judgments with regard to decision-making. In addition to
level 1, at least two or more directors for each area at level
2 are able to provide balanced judgment on the policies set
by the pension fund.

The competence requirement concerns the following areas:
• Managing the organization;
• Relevant laws and regulations;
• Pension schemes and pension types;
• Financial, technical and actuarial aspects;
• Administrative organization and internal control;
• Outsourcing; 
• Communication.

Owner of funds invested
In principle, the pension fund is the legal owner of the
invested funds. However, the pension fund and the employer
can arrange in the financing agreement that the surplus of
the invested funds will be returned to the employer. In that
case, the Dutch Pension Act prescribes that all principles and
policies regarding indexation for future years can be
complied with, all indexation of the past ten years can or
must be fully granted, reduction on pension entitlements and
pension payments of the past ten years will be compensated,
and the financial condition of the pension fund is “healthy”.
The financing agreement can include other arrangements
regarding the invested funds, for example a premium holiday
or additional indexation. 

Supervision
De Nederlandsche Bank (DNB) is responsible for the
prudential supervision and the substantive supervision in the
case of pension plans operated for a sponsoring undertaking.
The Netherlands Authority for the Financial Markets (AFM)
is responsible for the behavioral supervision. Should either
supervisor cross into the other’s workspace, they need to
reach a mutual agreement. The Ministry of Social Affairs and
Employment supervises both supervisors. 
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Registration procedure 
To carry out cross-border activities, a permit from DNB is
needed. The pension fund also has to be registered. DNB
informs the supervisor in the other Member State. Within
two months, that supervisor informs DNB about the
applicable social and labor legislation. If the pension fund
violates this legislation, DNB and the supervisor in the other
Member State will take action jointly to stop the violation. In
the worst case, operation of the cross-border pension plan
will be prohibited.

A pension fund informs the supervisor each time of its
intention to receive contributions from a sponsoring
undertaking with domicile in a Member State other than the
Netherlands. This notification must be accompanied by a
statement of:
• The Member State whose social and labor legislation

applicable to the pension scheme applies to the legal
relationship between the sponsoring undertaking and the
employees;

• The name of the sponsoring undertaking;
• The main characteristics of the pension scheme to be

performed for that undertaking.

Within three months after receiving the above mentioned
information, DNB will give notice of this information to the
competent authorities of the Member State of which social
and labor law is applicable to the pension scheme applies to
the legal relationship between the sponsoring undertaking
and the employees. At the same time, DNB will notify the
pension fund that the information has been provided to the
competent authorities. DNB will then notify the pension fund
of the information on the applicable provisions of social and
labor law received from the competent authorities.

After receipt of the notification, or two months following
receipt of the notification from DNB that the information has
been provided to the competent authorities, a pension fund
may start the operation of the intended pension scheme.
In the case of cross-border activities, it is possible to request
DNB for exemption from the regulations regarding equal
representation on the board of directors, participation of
retirees and other beneficiaries of pension payments, and
the establishment of a members’ committee. In this way, a
cross-border entity can be created in which governance
regulations can be applied more flexibly. With this situation,
a pension fund can also take into account the usual
governance rules of the Member State concerned.

Sponsor
Country B

Sponsor
Country C

Sponsor
 Country D

Sponsor
Country A

Supervisory Authority 
Host Country A

Supervisory Authority 
Host Country B

Supervisory Authority 
Host Country C

Supervisory Authority 
Host Country D

IORP

8
The IORP can start to operate cross-border (para . 2.5.9) and it remains the
responsibility of the IORP to ensure compliance with required provision
(step 6 / para 2.5.4)

Supervisory authority

Home country

1
IORP informs the supervisory authority Home
country of its intention to accept the proposed

sponsorship (para. 2.2.2)

2
IORP prepares and sends the notification file to the
supervisory authority Home country (para 2.3.1)

5
The supervisory authorities Host

countries receives the information and
acknowledges receipt of the information

(para. 2.5.2)

6
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authority Host countries advises the
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7
The supervisory authority Home country passes all the information to the
IORP which has to comply with the applicable regulations (para. 2.5.7)

3
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Figure 7. The registration procedure as detailed in the Budapest protocol relating to the collaboration

of the relevant competent authorities of the Member States. 

Sources: CEIOPS-DOC 08/06 Appendix 4 Protocol flow chart – notification process and CBK analysis



26 Pan-European pension funds in a future world

Social and labor legislation
The pension fund is subject to the social and labor legislation
of the Member State of the sponsoring undertakings. For
example, if a Dutch pension fund operates a pension scheme
of a Belgium sponsoring undertaking, the Dutch pension fund
must apply the social and labor legislation of Belgium. The
social and labor legislation that the pension fund should
apply to employees of Dutch sponsoring undertakings is
published by DNB16. It is possible that legislation on
investment requirements are part of the social and labor
legislation of the Member State concerned. In addition, the
pension fund must also comply with the regulations
regarding information to participants and retirees and other
beneficiaries of pension payments, as well as with
regulations governing investments.

Future status

Recently, there have been developments in the Netherlands
regarding the IORP Directive and the creation of an IORP. In
reply to these developments, several legislative proposals
have been introduced regarding the IORP. The various
legislative proposals are discussed below, such as the
Premium Pension Institution, the multi-pension fund and the
All Pension Institute.

Premium Pension Institution 
(Premiepensioeninstelling – PPI)
The information below is based on a legislative proposal.
This is the starting point for the introduction of an All
Pension Institute (Algemene Pensioen Instelling – API). 
The legislative proposal envisages three stages:
1.PPI =>mid 2009;
2.Multi-opf =>mid 2009; 
3.API =>year-end 2009. 

Legal entity and establishment requirements
For a PPI, the possible legal entities are:

A “(Europese) Naamloze vennootschap” or “Besloten
vennootschap” (Plc, Ltd, Inc), or foundation established in
the Netherlands. All these legal entities are internationally
recognized. 

The establishment requirements for a “Europese Naamloze
vennootschap (Societas Europea (SE))”are:
• Issued capital at least € 120,000,-;
• Related companies come under legislation of at least two

Member States.

The establishment requirements for a “Naamloze
vennootschap (NV)” are:
• Establishment by a notarial deed;
• A certificate of incorporation from the Minister of Justice;
• Issued and paid capital at least € 45,000;
• Registered with the Chamber of Commerce.

The establishment requirements for a “Besloten
vennootschap (BV)” are:
• Same as for the NV, but instead of issued and paid up

capital of at least € 45,000, there has to be paid up capital
of at least € 18,000. 

The establishment requirements for a foundation are:
• Establishment by a notarial deed.

It is expected that several parties will be able to establish a
PPI, for example an insurer, a pension fund, an employer, or
a social partner. 

Internal organizational structure
The PPI should consist of a board of directors, shareholders’
meeting (in case of a NV, BV or SA) and an internal
supervisor. 

In all cases, the funds invested have to be separated in an
independent legal entity (custodian).

Contrary to the current legal prescription for Dutch pension
funds, equal representation in the board of directors of the
PPI is not obliged. 

With respect to pension governance, the principles for
insurers are applicable. This means that there has to be
transparency from the PPI to the sponsoring undertakings.
The sponsoring undertakings are obliged to inform the
employees (or works council if applicable), retirees and
other beneficiaries. 

Role of social partners
Social partners are not necessarily represented in the
management board of the PPI. However, it is possible for
social partners to establish and manage a PPI. 

Representation and participation rules
The works council and representatives of the retirees and
other beneficiaries of pension payments have the right to
prior consultation on the service level that will be arranged
between the employer and the PPI. They also have the right
to prior consultation on the financing agreement, including
any extensions. 

16 DNB Web Site: http://www.dnb.nl/openboek/extern/file/dnb_tcm40-158143.pdf
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Limitations on domains and products
The PPI can only be used for defined contribution schemes in
which no risks such as death and disability are insured. The
sphere of activity of the PPI is restricted to non-recurrent
pension benefits at pension date or a temporary periodic
benefit (benefit during fixed units of time). The PPI is not
allowed to pay lifetime annuities, execute spouse pensions or
pensions for disability. Accordingly, the funds invested have
to be transferred to an insurer as soon as the invested funds
are converted to a lifetime annuity. The PPI cannot give
guarantees for the amount of the benefits. The PPI therefore
covers only a small part of the benefits that are allowed by
the Directive. The pension premiums will be collected and
invested until the pension date by the PPI. Besides that, the
PPI will do the administrative work, communicate with the
participants in the pension plan and fulfill the obligations to
the supervisors. 

According to the draft legislative proposal, the PPI can only
carry out activities directly arising from the provision of
retirement benefits in the context of an agreement or
contract in the sphere of employment conditions. 

The current draft of the legislative proposal does not contain
domain definitions.

Legal separation between sponsoring undertakings and
IORP
The funds of the PPI have a different owner than the
sponsoring undertakings. Furthermore, the funds of the PPI
can be invested in the sponsoring undertakings to a
maximum of 5% in accordance with the current Dutch
Pension Act.

Directors
The PPI has to be managed by persons who are competent,
honorable and reliable. The conditions laid down in the
Financial Supervision Act (Wet op het financieel toezicht)
are therefore applicable. These conditions are also
applicable to managers of an insurer for example. 

In contrast to directors of pension funds, the competence
requirements for directors of PPIs will be laid down more
specifically in the law. The details of the competence
requirements of directors of pension funds are not laid down
in the law, but are recommendations of the umbrella
organizations of pension funds. 

Owner of funds invested
The legal ownership of the funds invested (assets and
liabilities) is held by the custodian of the PPI. This means
that the PPI has no legal ownership. The custodian is an
independent legal entity (no personal or financial
relationship to the PPI). The custodian can have a legal
personality under Dutch law, as well as under the civil law of

other Member States. So at this point, there are no
restrictions.

Supervision
DNB is responsible for the prudential supervision and for the
substantive supervision in the case of pension plans
operated for a sponsoring undertaking. The AFM is
responsible for the behavioral supervision. The supervision is
expected to be the same as for pension funds. Since DNB
and The AFM will supervise the PPI, it is expected that they
will also supervise the custodian. With respect to supervising
the PPI, including the custodian, DNB and The AFM will apply
the Financial Supervision Act.

Registration procedure 
With respect to the registration procedure for the PPI, the
same procedure as for a pension fund is applicable. For further
details, see the section “Pension funds (current legal
situation)”.

In addition to the above-mentioned procedure, a permit from
DNB is needed if the PPI operates solely Dutch pension
plans. 

Social and labor legislation
The PPI is subject to the social and labor legislation of the
Member State of the sponsoring undertakings. For further
details, see the section “Pension funds (current legal
situation)”.

Multi-pension fund (multi-opf)
The information below is based on a legislative proposal
concerning a “multi-pension fund”. The objective of a multi-
pension fund is to have several pension funds work together
within one pension fund. This is especially interesting for the
smaller pension funds for which it is hard to cope with the
stringent regulations. 

Legal entity and establishment requirements
It is not clear yet what legal entity is required for a multi-
pension fund. Since a multi-pension fund is likely to be
established by mergers of several pension funds, the legal
entity of the multi-pension fund will probably be a
foundation. To establish a foundation, a notarial deed is
required. It is expected that by mergers of several existing
pension funds and/or by liquidation and transfer of value a
multi-pension fund can be formed.

Internal organization structure
The board of directors must include employees as well as
employers. Equal representation of participating
undertakings is required. The board of directors will be
responsible for policy as a whole. All other governance
principles which are required for the pension fund are also
applicable to the multi-pension fund. This means that the



28 Pan-European pension funds in a future world

multi-pension fund is also required to establish an accountability
body and an internal supervisor. However, the organizations of
these bodies will not be specified in the legislation. In general,
the multi-pension fund will be required by its articles of
association to set up the above-mentioned bodies.

Role of social partners
Just as for the pension funds, social partners have to be
represented equally in the board of directors. The principle
of equal representation will also apply to the multi-pension
fund. Of course, in this case it applies to each participating
sponsoring undertaking individually.

Representation and participation rules
If a multi-pension fund operates pension plans for multiple
undertakings, each undertaking should be represented by at
least one representative from every segment in the
members’ committee. The multi-pension fund is also allowed
to opt for representation of retirees or other beneficiaries of
pension payments in the board of directors.

However, there will be some differences for the multi-
pension fund with respect to pension funds. The board of
directors of a pension fund, which represents all segments
equally, has control of the pension plans of one sponsoring
undertaking. The board of directors of the multi-pension
fund has control over the pension plans of several
sponsoring undertakings. Therefore, the number of
sponsoring undertakings within the multi-pension fund
probably remains limited. The legislative proposal includes
the possibility for parties to take management decisions in
smaller (management groups). It is also possible for the
multi-pension fund to make other arrangements regarding
the organization of the participation. The persons in
question can also waive direct participation and organize
several subject matters in the financing agreement. 

Limitations on domains and products
A pension fund is only allowed to exercise activities for
several pension plans for a single undertaking. This principle
is also applicable to cross-border activities of pension funds.
In the legislative proposal, it is suggested that this principle
should be adjusted to make collaboration (or mergers) of
several pension funds possible, otherwise it will not be
possible to establish multi-pension funds under current
Dutch Law. Pension funds are only allowed to exercise
activities in relation to pensions. This product definition will
also be applicable to the multi-pension fund.

Legal separation between sponsoring undertakings and IORP
The same requirements as for pension funds will be
applicable to the multi-pension fund. For further details, see
the section “Pension fund (current legal situation)”. 

Directors
In the legislative proposal, it is suggested that there should
be more requirements with regard to the competence of the
board of directors for a multi-pension fund. The background
is that managing a multi-pension fund demands more than
managing a pension fund. It is unclear at this moment how
the requirements will be set. 

Owner of funds invested
The multi-pension fund is the legal owner of the invested
funds.

Supervision
DNB is responsible for the prudential supervision and for the
substantive supervision in the case of pension plans
operated for a sponsoring undertaking. The AFM is
responsible for the behavioral supervision. The supervision is
expected to be the same as for pension funds.

Registration procedure 
With respect to the registration procedure for the multi-
pension fund, the same procedure as for registering a
pension funds is applicable. For further details, see the
section “Pension funds (current legal situation)”.

Social and labor legislation
The multi-pension fund is subject to the social and labor
legislation of the Member States of the sponsoring
undertakings. For further details, see the section “Pension
funds (current legal situation)”.

All Pensions Institute 
(Algemene Pensioeninstelling – API)
The Netherlands is awaiting the legislative proposal to
introduce the API. Since the ministerial study and
consultation is taking place at this moment, the key elements
are known. The API will be a comparable entity to the PPI.
However, a PPI can only be used for defined contribution
schemes in which no risks are insured. The API can be used
for all kinds of defined contribution schemes and for defined
benefit schemes. 

The basic principles of the API are:
• The API should be able to anticipate the wishes of different

parties;
• Arbitration of supervision should be prevented;
• If an API has access to the same decision-making

instruments for pension plans as pension funds do, the
prudential supervision rules for pension funds will apply in
principle to the API;

• The greater the authority of the board of directors, the
more important is the accountability arrangement. The
more this is laid down in a contract, less participation and
pension fund governance will be required. 
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Differences between an API and a multi-pension fund

The most important differences between an API and a multi-
pension fund are summarized in the table below. 

• The principle of financial responsibility of the employer
must be stated in the pension fund’s incorporation
articles;

• The pension fund must be managed by a person or entity
that satisfies the competence and reputation
requirements;

• The object of the CAA pension fund is limited to the
funding of retirement benefits and the coverage of
disability and death benefits. 

For the establishment of these entities, authorization is
needed from the CSSF or CAA. Directors, managers, asset
managers, liability managers and the scheme rules must be
approved by the CSSF in order to ensure compliance with the
rules that govern the functioning of the pension fund, be they
of a legal, regulatory, statutory or contractual nature. 

Internal organizational structure
A SEPCAV is a cooperative company organized as a
corporate entity. It is managed by a board of directors on
which the employer can be represented. Furthermore, there
is an annual shareholders’ meeting. Its features are
comparable to an investment fund. Beneficiaries are
shareholders of the fund. For the contributions paid into the
fund, beneficiaries are credited with a certain number of
shares according to the net asset value per share, which is
calculated on regular basis. Contributions can be paid by the
employer and/or the employee.

No equal representation of employer(s) and

employees required.

The PPI has no legal ownership. The custodian

is the owner. For the API it is unknown at this

moment. 

No limitations on domains. 

According to the Directive, probably all

products can be operated.

No legal entity prescribed, but there should be

separation between the sponsoring undertaking

and the API.

Board of directors

Legal owner of

funds

Limitations on

domains

Limitations on

products

Legal entity

Equal representation of employers and employees required.

The multi-pension fund is owner of the funds.

Limited to operating pension plans for the employees of the

sponsoring undertakings.

The definition of products is more restricted than the

definition in the Directive. 

Foundation or association.

• B. Luxembourg

Legal entity and establishment requirements
There are three different entities for an IORP in
Luxembourg. 
1.The Pensions Savings Company with Variable Capital

(SEPCAV) with a legal personality, regulated by the
financial supervisory authority (CSSF). This is a company
with limited liability. The minimum capital is € 1,000,000
an amount that has to be reached within two years of
authorization of the fund. The SEPCAV can only be used
for defined contribution schemes;

2.The Pension Savings Association (ASSEP), an associative
form of an IORP, CSSF regulated. The technical reserves of
the fund representing the affiliated members’ rights,
should reach a minimum of € 5,000,000 after a start up
period not exceeding ten years. This is an entity with an
associative structure that can be used for both defined
contribution and defined benefit schemes;

3.Pension funds regulated by the insurance supervisory
authority (CAA). The CAA offers flexibility in the form of
an entity for defined contributions, defined benefits and/or
supplementary benefits. This entity has to meet four
conditions:
• The central administration of the pension fund must be

located in the Grand Duchy of Luxembourg to enable the
CAA to carry out its role of prudential supervision with
full effectiveness;

All Pension Institute (API) Multi-pension fund (multi-opf)
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An ASSEP is not a company but an association. In contrast to
the SEPCAV, the main bodies are the general meeting of
associated members and the board of directors. Associates
are typically representatives of the sponsor of the fund or
the employer and representatives of staff and beneficiaries.
Beneficiaries are creditors of the fund. Contributions can be
paid by the employer and/or the employee. 

SEPCAVs and ASSEPs may be managed by an administrative
agent under the supervision of the board of the company or
association and as approved by the sponsoring undertakings
and the supervisory authority. 

In case of a CAA pension fund, one of four legal forms can be
chosen:
• a mutual insurance association (association d’assurances

mutuelles);
• a cooperative company (société cooperative);
• a cooperative company organized as a public limited

company (société coopérative organisée comme une
société anonyme - SCoSA);

• non-profit making association (association sans but
lucrative – asbl).

For a CAA pension fund, usually established in the form of a
non-profit making association, a mixed representation of
employees and the employer is not necessary. 

In practice, the asbl is the most commonly used as the rules
applying to this legal form are simple and flexible. 

Corporate governance rules are very pragmatic. Pension
funds should be well organized in terms of administration,
accountancy and internal control procedures. The central
administration must be based in Luxembourg. 

Role of social partners
Representation of employees, as affiliated members and
beneficiaries, at the level of the governing bodies of the
pension fund is stipulated in Luxembourg legislation on
pension funds and particularly in the law of July 13, 2005 on
SEPCAVs and ASSEPs. However, the Law allows the
employer to keep control of the entity.

Representation and participation rules
General meetings of shareholders or associated members
can be organized at the level of the sub-funds only for
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matters relating to these sub-funds. If needed or required
under the local legislation of the employer, special
committees can be set up either at the level of the pension
fund or at the level of the sub-funds. The Luxembourg
legislation provides a maximum of flexibility in terms of
creation, membership and authorities of such committees. 

Limitations on domains and products
The SEPCAVs, ASSEPs and the CAA pension funds can be
organized as multi-employer pension funds and can
therefore administer several pension plans.

The SEPCAV can only be used for defined contribution
schemes. The benefit can be a lump sum, a temporary
annuity or a life annuity. However, for life annuities a special
arrangement with an insurance company has to be
considered. 

An ASSEP can be used for both defined contribution and
defined benefit schemes. An ASSEP is able to pay out a lump
sum or an annuity and may also pay ancillary benefits such
as on death in service, disability pensions and payments to
widows and orphans. 

The CAA pension fund can be used for defined contributions,
defined benefits and/or supplementary benefits in the case
of the death or disability of members. The object of CAA
pension funds has to be limited to the funding of retirement
benefits and the coverage of disability and death benefits. 

Legal separation between sponsoring undertakings and
IORP
According to the Directive each Member State must ensure
that there is a legal separation between a sponsoring
undertaking and an IORP. 

Directors
Directors, managers, asset managers, liability managers and
the pension plan must be approved by the CSSF in order to
ensure compliance with the rules that govern the functioning
of the pension fund, be they of a legal, regulatory, statutory
or contractual nature. In addition, the CSSF verifies, when
granting authorization, whether the organizational human
and material resources of the entity concerned are such that
the fund can properly and professionally perform its
activities (initial control upon setting up of the fund).
Furthermore, the CSSF is responsible for ongoing
supervision of entities under its supervision. Any change to
the constitutive documents or the managing bodies is
subject to prior approval by the CSSF. 

A CAA pension fund must be managed by a person or entity
that satisfies the competence and reputation requirements.
The management may also be provided by a professional
fund manager. If the fund manager is a legal entity, it must
be established in the Grand Duchy of Luxembourg and have

an internal organization that is adequate for the proper
exercise of its mandate. 

Owner of funds invested
Pension fund in the form of an ASSEP: Affiliated members
are creditors of the pension fund.
Pension fund in the form of a SEPCAV: Affiliated members
are shareholders of the pension fund.
CAA Pension Fund: Affiliated members are creditors of the
pension fund. 

Supervision
SEPCAVs and ASSEPs are supervised by the Commision de
Surveillance du Secteur Financier (CSSF). This is also the
supervisory authority for banks, asset managers, investment
funds and securities markets. The supervisor has a tough
reputation in international markets, but nevertheless
demonstrates a responsive attitude towards innovative
solutions. 
SEPCAVs and ASSEPs have to appoint a custodian bank
responsible for the safekeeping of assets. The custodian
bank also has a supervisory duty with regard to investment
policy. An external auditor has to approve the annual
accounts. 

Luxembourg takes a qualitative approach rather than a
quantitative approach with regard to corporate governance,
technical provisions and investments. 

Registration procedure 
A pan-European ASSEP or SEPCAV will be controlled by the
CSSF. The CAA pension fund will be supervised by the
Commissariat aux Assurances (CAA). Nevertheless, there
will be collaboration between the CSSF and the CAA and the
supervisory authorities of the host Member State where the
sponsoring undertakings of the pension fund are based.
When preparing a pension fund authorization file for the
CSSF or the CAA (articles of association, pension rules,
financing plan, investment policy principles, governance
rules. etc.), a notification file for cross-border activity must
be created. 

A Luxembourg-based pension fund has to notify the CSSF or
the CAA of its planned cross-border activities. The pension
fund has to prepare and send the notification file to the CSSF
or CAA (including the name of the host Member State, the
names of the sponsoring undertakings, and the main
features of the pension rules). The CSSF or CAA forwards
the notification file to the host Member State supervisory
authority within a maximum of three months. The host
Member State supervisory authority has a time limit of two
months after receiving the notification to advise the CSSF or
CAA about specific national labor and social law
requirements or any specific investment or information
requirements the pension fund has to satisfy. The CSSF or
CAA passes this information on to the pension fund.
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Two months after the host Member State has been notified,
or on receipt of the notification of the host country’s
requirements, the pension fund may start operating the
pension plans in the host Member State while complying with
the applicable regulations. The pension fund can operate
cross-border. To obtain agreement to operate cross-border,
it will therefore take a maximum of five months once the
notification file has been sent to the CSSF or CAA, and
typically less than three months. The CSSF or CAA will
normally send files rapidly to the host Member State
supervisory authority. 

Social and labor legislation
Luxembourg offers a working tool of great flexibility,
enabling the specific needs of multinational pension schemes
to be taken into account and centralized in a single financing
entity. This entity does not impose any restrictions of its
own, but makes it possible to introduce any restrictions that
either the initiator of the pension fund or, as the case may
be, the local law the employer might impose. 
The host Member State rules apply regarding social and
labor legislation provisions as well as rules on information to
be provided to the affiliated members and beneficiaries.
Luxembourg did not publish a list of social and labor laws
that are applicable for employees with an employer in
Luxembourg. Luxembourg is a small country that prefers to
facilitate cross-border pension funds for other countries
instead of facilitating their own pension funds.

• C. United Kingdom

Legal entity and establishment requirements
An IORP may be established on the same legal basis as other
UK pension schemes, no new entity is created by
implementing the Directive. The principle options for the
legal entities are:
• a trust-based occupational pension plan. Under this, a

settler (i.e. an employer) hands over responsibility for
pension plan assets to trustees who then hold and
administer these assets in accordance with the terms of
the trust; or

• a contract-based group personal pension arrangement.
Under this, the members have a direct contractual
relationship with the pension provider (i.e. an insurance
company).

Internal organizational structure
If set up under trust, the IORP would need to have either a
board of individual trustees or a corporate (company)
trustee. 

The composition of the trustee board if the IORP were set up
under trust would be subject to the requirements of the
2004 Act regarding the nomination and selection of

member-nominated trustees (or trustee directors, in the
case of a corporate trustee). The requirement is that at
least one third of the trustees must be nominated by the
current participants in the plan and then that some or all
members must be involved in the selection process for the
successful candidates. 

Role of social partners
UK employers determine the benefit design for the pension
provision for their employees. The member-nominated
trustee requirements are described in the paragraph
“internal organizational structure” above. 

Limitations on domains and products
There is no limit on the number of participating employers in
a UK pension plan, whether or not it is an IORP. Nor are
there any requirements regarding the extent of sponsoring
undertakings. In the case of an IORP, the UK pension plan
must seek approval for each new employer and Member
State it proposes to accept contributions from, before it
begins accepting contributions from that employer. 

The trustees or managers of UK pension plans must ensure
that the activities of the plans are limited to “retirement-
benefit activities”, which are defined as operations related to
retirement benefits and activities arising from operations
related to retirement benefits. 

Legal separation between sponsoring undertakings and
IORP
UK legislation does not contain any specific provisions
concerning the legal separation between the sponsoring
undertaking and the IORP. However, legal separation is
achieved by the way in which UK pension plans are generally
set up and the law that apply to them. 

In the case of a trust-based pension plan by virtue of being
set up under trust, the assets of the pension plan are legally
separate from those of the sponsoring undertaking. 

In the case of a contract-based pension plan, the assets of
the pension plan are legally separate from the sponsoring
undertaking: they are held by the pension provider and
owned by the members by virtue of their contractual rights. 

Directors
The trustees or managers of UK pension plans must have
ensured that the plan will be operated in a way which is
consistent with the requirements of the law relating to
pension plans. 

The following requirements have to be complied with:
• disclosure of information to members of pension plans;
• the investment principles;
• the requirements regarding trustees’ choice of

investments;
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• the requirements for trustee knowledge and
understanding.

A person is disqualified from being a trustee director if:
• they have been convicted of an offence involving

dishonesty or deception;
• they are an un-discharged bankrupt; or
• they have been disqualified from acting as a company

director. 

The Pensions Regulator can also prohibit a person from
being a trustee of a pension plan if it is not satisfied that the
person is “fit and proper” to act as a trustee. 

General (non statutory) trustee duties are based on the
legal principles which flow from the fiduciary relationship
which arises as a result of the trust structure. The main
duties are:
• the duty not to profit from position as a trustee director;
• the duty to act honestly and prudently;
• the duty to comply with the investment authorities and

restrictions contained in the trust deed, legislation and
case law in relation to investment decisions;

• the duty to act impartially between the different classes of
beneficiaries.

Owner of funds invested
In the case of a trust-based plan, the trustees are the legal
owners of the assets. The members have a beneficial
interest in those assets. 

In the case of a contract-based pension plan, the members
are the legal owners of the assets.

Supervision
The Pensions Regulator is the UK regulator of work-based
pension plans. All of the powers relating to the
authorization, approval, regulation and supervision of IORPs
are held by the Pensions Regulator. 
The Regulator has the power to revoke authorization where
there is serious, frequent or persistent failure of the UK
pension plan to comply with the provisions of the IORP
Directive or the provisions of UK law. 
The Regulator has the authority to revoke approval where
there is serious, frequent or persistent failure of the UK
pension plan to comply with the provisions of the notified
requirements of the social and labor laws of any or all of the
host EEA states in which any of the non-UK employers
operate. 

Registration procedure 
There is no separate register for UK pension entities which
are IORPs. All UK pension entities must be registered with
the Pensions Regulator. 

Regarding the establishment of IORPs in the UK, a two-stage
procedure – authorization and approval – must be completed
before a UK pension entity can accept any contributions
from a European employer in respect of a qualifying member
of the UK pension entity. 

Under both stages, a UK pension plan which is not a “money
purchase plan” must meet the statutory funding objective
(the SFO). A UK pension plan meets the SFO only if it has
sufficient and appropriate assets to cover the amount
required, on an actuarial calculation, to make provision for
its liabilities. 

The first stage of the process for a UK pension entity to
become an IORP is to make an application to the Pensions
Regulator for general authorization. As long as the UK
pension entity satisfies the requirements of the IORP
Directive, UK law and (if it is not a money purchase plan)
the SFO, the Regulator must grant the authorization. 

The second stage is for the UK pension entity to apply to the
Regulator for approval (a “notice of intention”) for the
entity to accept contributions from specific employers in
specific EEA host countries. The notice of intention can be
submitted at the same time as, but not before or following
an unsuccessful application for authorization. A separate
notice of intention must be made for each European
employer and each EEA host country from which the UK
pension entity is proposing to receive cross-border
contributions. 

The notice of intention must include prescribed information
on the financial status of the UK pension entity and details of
the European employer, as well as the terms of its proposed
contributions to the UK pension entity. 

So long as the Regulator is satisfied that the administrative
structure, financial situation, reputation and professional
qualifications or experience of the trustees or managers of
the UK pension entity are compatible with the specified host
EEA State, it must approve the entity to accept cross-border
contributions from the specific European employer. It must
also notify its counterpart in the host EEA State of the notice
intention. This approval (and notification) is required within
three months of the Regulator receiving the notice of
intention. 

Social and labor legislation
The social and labor legislation that an IORP should apply to
employees of UK sponsoring undertakings is published by
The Pension Regulator17.

17 The Pension Regulator Web Site http://www.thepensionsregulator.gov.uk/pdf/SocialAndLabourLawSummary.pdf.
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•D. Ireland

Legal entity and establishment requirements
The legal entity is a trust arrangement with trustees. A trust
in its simplest form is an arrangement under which a person
or a group of people hold and look after property (trustees)
on behalf of others who are called beneficiaries. A trust deed
is required to establish a trust. The trustees must register
their entity with the Pension Board and must pay the
appropriate annual fee. New entities must register within
one year of their starting date.

Internal organizational structure
In most pension entities, the trustees do not actually carry
out the day-to-day business of the entities themselves. In
some cases, they appoint a person within the company to
look after the running of the scheme for them. More often,
they appoint a pensions consultant, a professional
administrator or a life insurance company. Even if the day-
to-day administration is delegated to others, the trustees are
still responsible for operating the pension plan. It is possible
to delegate the management of the investments to an
investment manager for example.

Trustees may be appointed by the employer or elected by
the members.

The main parties within the trust arrangement are the
employer, the trustees and the beneficiaries. The trustees
act as agents for the beneficiaries as well as the employer.
Trust law requires the trustees to act in the best interests of
the beneficiaries while, at the same time, obliging adherence
to the terms of the trust drawn up by the employer and the
trustees.

Role of social partners
Social partners do not play any role in the formation of a
pension entity. However, there is some influence from
Government policies or lobbies in the case of underfunded
pension entities.

Regulations and Participation rules
There are no rules applicable for participation of (former)
participants or retirees.

Limitations on domains and products
There are two basic types of pension plans:
• Defined Benefit;
• Defined Contribution.

A trustee should know for which type he or she has
responsibility, as there are different requirements in respect
of each type of plan.
There is no specific information about the definition of
domain. It is therefore reasonable to assume that the
definition of domain as laid down in the Directive applies.

Legal separation between sponsoring undertakings and IORP
Assets of an IORP are completely separate from the
employer. This is effected on the establishment of a trust
and the appointment of trustees holding the assets on behalf
of the beneficiaries of the pension plan.

If an investment manager is employed to manage assets, the
undertakings must comply with the Financial Regulator’s
Client Money Requirements, in situations where they hold or
control client money or client investment instruments. An
undertaking must hold client assets on a segregated basis
from its own assets. The auditors of the undertaking are
required to report to the Financial Regulator on an annual
basis on whether the undertaking has complied with the
Client Money Requirements. Clients must consent to their
assets being pooled with other clients’ assets.

Directors
The trustees have duties under trust law which include the
following:
• operate the trust in accordance with the law and the terms

of the trust deed and rules;
• act in the best interests of beneficiaries;
• act fairly between beneficiaries;
• act prudently and diligently;
• exercise care and utmost good faith in carrying out their

duties;
• seek professional advice as necessary;
• supervise those to whom functions have been properly

delegated;
• not profit from the trust;
• be aware of possible conflicts of interest.

A trustee who is negligent, does not act in good faith or does
something which is contrary to the rules of the trust can be
sued by the beneficiaries. In this case, the trustee can be
held personally liable for the whole of the amount of any loss
which occurs. 

A trustee has no authority to negotiate or to vary the terms
of the plan. He or she can only carry out the terms of the
trust deed and rules. No matter who appoints the trustees,
they must act in accordance with the pension plan, and not
as a representative of the employer or the members. 

A person must not act as a trustee if he or she:
• is an undischarged bankrupt, or;
• has made a composition or arrangement with his or her

creditors and has not discharged his or her obligations
under that composition or arrangement, or;

• has been convicted of an offence involving fraud or
dishonesty, or;

• is a person in respect of whom a declaration under Section
150 of the Companies Act has been made, restricting
them from becoming involved in the formation or
promotion of a company for a period of time, or;



35Pan-European pension funds in a future world

• is a company and any director of this company is
prohibited from acting as trustee due to any of the
foregoing. 

Owner of funds invested
The trustees are the legal owners of the fund and its assets.

Supervision
The primary function of the Pensions Board is to monitor and
supervise the operation of The Pensions Act 1990, as
amended, (“the Act”) and pensions development generally.
The general objective of the Board in its regulatory role is to
continue, improve and, where necessary, introduce
procedures to achieve compliance with regulatory
requirements under various headings for occupational
pension plans and PRSAs (personal retirement savings
accounts).

The Board’s regulatory activities are focused on ensuring
compliance with all of the requirements of the Act. In
relation to occupational pension plans, the Board performs
the following functions;
• Monitoring the timely registration of entities; 
• Monitoring the timely notification of changes on the

Board’s Register; 
• Pursuing the payment of Pensions Board fees;
• Conducting investigations; 
• Monitoring the remittance and investment of

contributions;
• Monitoring the Funding Standard; 
• Monitoring compliance with the disclosure of information

provisions.

Registration procedure 
Prior authorization is required from the Irish Pensions Board
for cross-border activities. If the authorization is granted,
the trustees must obtain approval from the Board to accept
contributions from members outside Ireland.

Ireland-based pension entities must apply to the Pensions
Board for authorization before accepting any cross-border
contributions. Each time an entity wishes to accept
contributions for overseas employees, further information
must be supplied to the Pensions Board. 

Social and labor legislation
Irish schemes engaging in cross-border activities must abide
by the social and labor laws and information requirements,
as well as any investment requirements, applicable to
pension plan members in other EU States. The social and
labor legislation that an IORP should apply to employees of
Irish sponsoring undertakings is published by the Irish
Pensions Board18.

• E. Belgium

Legal entity and establishment requirements
An IORP should be established as an OFP (Organization for
financing pensions). The OFP is a separate legal entity with
a legal personality, solely liable for its funds and obligations.
It is specifically designed to allow a flexible governance
structure and organization. 
The establishment requirements are limited: the registered
office as well as the central administration must be located in
Belgium. Furthermore, an IORP must obtain approval from the
banking, finance and insurance commission (CBFA) prior to
the performance of its activities. 

An OFP can simply be created by adopting bylaws. One
ordinary member-sponsoring undertaking suffices to that
end. The bylaws do not need to be drafted by a notary nor do
they require court approval. The bylaws are published in the
Belgian State Gazette. 

Internal organizational structure
An OFP is characterized by great flexibility. The only legal
requirement regarding the structure is that a board of
directors and a general assembly must be created. The
parties setting up the OFP can structure it according to their
own needs and wishes, provided the basic double structure is
complied with. 

General assembly
The sponsoring undertakings whose pension plans are
operated by the OFP are members of the general assembly.
The general assembly has the overall supervision and
oversight responsibility and may be granted broad powers.
There is no such obligation for the other members and
beneficiaries of the IORP. It is convened by the board of
directors according to the stipulations of the OFP’s bylaws. 

Board of directors
The OFP must have at least one operational body: the board
of directors. This defines the general policy of the OFP and is
responsible for its operational activities. The board of
directors must have at least two members. The persons
comprising the board of directors could be the sponsoring
undertakings or the expert members. However, sponsoring
undertakings and members must always constitute a least a
half the board. Their term of office is a maximum of six
years. 
In some cases, Belgian social legislation may require that the
board of directors is composed of an equal number of
employer’s and employees’ representatives. 

Other operational bodies are executive bodies which, under
the supervision of the board of directors, implement the
general policy of the IORP. 

18 Irish Pensions Board Web Site: www.pensionsboard.ie/getFile.asp?FC_ID=423&docID=374.
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An IORP must have a management structure, an
administrative and accounting organization, and internal
control system appropriate to the activities it carries out.
This structure, organization and internal control system
must enable it to carry out the envisaged operations. They
must not obstruct the exercise of adequate supervision of
the institution by the CBFA. 

The governance structure must ensure the appropriate
separation of operational and supervisory functions and
guarantee the responsibility and competence of those
entrusted with these tasks. The operational and supervisory
functions serve to encourage efficient decision-making,
correct and speedy execution, transparency, and regular
assessments and reviews. 

Role of social partners
The law does not explicitly give a specific role to the social
partners. However, they may be involved in the IORP by
their participation in the board of directors and/or social
committees (see the section “Representation and
participation rules”). 

Representation and participation rules
Participants and beneficiaries may be members of the
general assembly. 

Furthermore, the OFP and the sponsoring undertaking may
decide to create “social committees”. This is another way to
enable the participation of former participants and
beneficiaries. The composition of the committees as well as
their competencies are fixed by the parties concerned. Social
committees are not bodies of the IORP. 

Limitations on domains and products
For non-Belgian pension plans, Belgian legislation does not
impose any restrictions or conditions on their content.
Indeed, if the pension plan can be considered in the host
Member State as a pension plan within the meaning of the
IORP Directive, the OFP is authorized to operate it. However,
Belgian law also limits the possibility of carrying out
activities linked to death, invalidity and incapacity for work
by authorizing them only as accessories to retirement
benefit activities. 

The operation of the pension plans by IORPs is not limited to
a certain group of sponsoring undertakings. 

Legal separation between sponsoring undertakings and
IORP
The OFP is a separate legal entity solely responsible for its
funds and obligations, and distinct from the sponsoring
undertakings.

Directors
Each member of an operational body of an IORP must have
the necessary professional reputation, appropriate
professional qualifications and experience to perform their
duties. 

Owner of funds invested
The OFP is a separate legal entity solely responsible for its
funds and obligations, and distinct from the sponsoring
undertakings. 

Supervision
The banking, finance and insurance commission (CBFA) has
the remit to control IORPs. The powers of control of the
CBFA are very extensive. 

In accordance with the bylaws, the General Assembly must
appoint one or more auditors or audit firms belonging to the
Institute of Company Auditors and accredited by the CBFA.
These accredited auditors or audit firms must ensure that
the IORP has adopted adequate measures for its
administrative and accounting organization and internal
control systems, with a view to complying with the
regulations governing the legal status of the IORP. The
auditors or audit firms may not perform the duties of an
appointed actuary, compliance officer or internal auditor in
the same IORP. 

Registration procedure 
Prior to commencing its pension fund activities, the OFP
must apply for the IORP authorization from the Belgian
(home country) competent authority, the CBFA. 

The IORP must be registered by the CBFA. The registration
must be done by submitting an application file containing the
documents specified in the legislation (the bylaws, financing
plan, statement of investment policy principles, a description
of the pension plans which the OFP intends to administer,
the management agreement, and information regarding the
sponsoring undertakings and the members of the operational
bodies).

The CBFA issues its decision on the application within three
months after submission of the complete file. If the OFP
envisages engaging in cross-border activities within the EEA,
the notification procedure described in the IORP Directive
must be complied with. This notification can be submitted
simultaneously with the authorization request. 

Social and labor legislation
The social and labor legislation that an IORP should apply to
employees of Belgium sponsoring undertakings is published
by the CBFA19.

19 CBFA Web Site: http://www.cbfa.be/nl/bpv/eur/pdf/bpv_eur.pdf.
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2.2 Solvency rules

• Regarding solvency rules, Member States are allowed to
maintain their specific valuation methods, discount rates
and additional protection measures exceeding the
demands laid down in the Directive. This may encourage
multinational companies to select a location for their
cross-border IORP in a country with the least solvency
requirements. In our opinion, solvency arbitrage may
arise specifically from the level of the required technical
provisions.

In relation to cross-border schemes, Belgium, Ireland,
Luxembourg, the Netherlands and the UK have all adopted
legislation that provides a statutory framework. However,
this does not necessarily mean that they have all
implemented all of the solvency related rules that are stated
in the Directive. In this section, we focus on some of the key
points regarding solvency rules in Belgium, Ireland,
Luxembourg, the Netherlands and the UK. The differences
stated in this report are not exhaustive. 

IORP Directive
The Directive lays down rules for the minimum protection
that an IORP should provide to its members and
beneficiaries. To ensure that obligations to pay retirement
benefits can be met, a prudent calculation of technical
provisions is essential. In addition, the IORP must possess
sufficient and appropriate assets to cover the technical
provisions at all times. Furthermore, the IORP is to hold
additional own funds if it provides cover for biometric risk or
guarantees certain benefits or investment performance.
These conditions are the three key features of the solvency
rules in the Directive.

Regarding the level of the technical provisions, the home
Member State must ensure that:
1.The IORPs create sufficient technical provisions for the

total range of the pension schemes. Cover against
biometric risks and/or guaranteeing either an investment
performance or a given level of benefits is part of this total
range. 

2.The calculation of the technical provisions must be based
on actuarial methods recognized by the supervisory
authorities of the home Member State. 
• the minimum amount of the technical provisions must be

calculated by a sufficiently prudent actuarial valuation. It
must be sufficient to continue the pensions in payment,
and to reflect the commitments arising from members’
accrued pension rights;

• the economic and actuarial assumptions needed for the
valuation of the liabilities must also be chosen prudently; 

• the maximum rates of interest used must be chosen
prudently and determined in accordance with all
relevant rules of the home Member State. These prudent
rates of interest must be determined by taking into
account:
• the yield on the corresponding assets held by the

institution and the future investment returns and/or
• the market yields of high-quality or government

bonds;
• the biometric tables used for the calculation of technical

provisions must be based on prudent principles, taking
into account the main characteristics of the group of
members and the pension schemes.

Regarding the funding of technical provisions, the home
Member State must ensure that:
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3.The IORPs always have sufficient and appropriate assets to
cover the technical provisions in respect of the total range
of pension schemes operated. 

4.For a limited period of time, an IORP may have insufficient
assets to cover the technical provisions. In such cases, the
IORP has to adopt a concrete and realizable recovery plan
in order to ensure that the requirements of sufficient and
appropriate assets are met again. In the event of cross-
border activity, the technical provisions must always be
fully funded in respect of the total range of pension
schemes operated. If these conditions are not met, the
competent authorities of the home Member State must
intervene.

Regarding the regulatory own funds, the home Member
State must ensure that:
5.IORPs always hold additional assets above the technical

provisions to serve as a buffer if the IORP itself
underwrites the liability for cover against biometric risk, or
guarantees a given investment performance or a given
level of benefit. The value of these additional assets must
reflect the type of risk and asset base in respect of the
total range of schemes operated. These assets must serve
as safety capital to absorb differences between the
anticipated and the actual expenses and profits and must
therefore be free of all foreseeable liabilities.

For the purposes of calculating the minimum value of the
additional assets, the rules laid down in Articles 27 and 28 of
Directive 2002/83/EC apply. These state that the available
solvency margin must consist of assets free of any
foreseeable liabilities. A description of the assets is included.
For IORPs, the required solvency margin must be equal to
the sum of the following: 
• insofar as the IORP accepts investment risk, 4% of the

technical provisions is multiplied by the ratio, for the
previous financial year, of the total technical provisions
net of reinsurance cessions to the gross total technical
provisions. The ratio is subject to a minimum of 85%;

• insofar as the IORP accepts no investment risk, but the
allocation to cover management expenses is fixed for a
period exceeding five years, 1% of the technical provisions;

• insofar as the IORP accepts no investment risk, but the
allocation to cover management expenses is not fixed for a
period exceeding five years, an amount equal to 25% of
the previous financial year’s net administrative expenses
pertaining to the business in question;

• insofar as the IORP covers death risk, 0.3% of the capital
at risk is multiplied by the ratio, for the previous financial
year, of the total capital at risk retained as the
undertaking’s liability after reinsurance cessions and
retrocessions to the total capital at risk gross of
reinsurance. The ratio is subject to a minimum of 50%.

Solvency rules in different Member States
The Directive lays down only minimal solvency requirements
and the home Member State may make the calculation of
technical provisions subject to additional and more detailed
requirements. In addition, the home Member State may
require IORPs to hold regulatory own funds or may lay down
rules that are more detailed provided that these are
prudentially justified. By comparing the calculations of the
technical provisions and the regulatory own funds, we are
able to compare the minimum level of assets required in
different European locations.

A. Calculating the technical provisions
The following elements are important for calculating the
technical provision:
• Pensions in payment and the commitments which 

arise out of members’ accrued pension rights;
• Recognized actuarial method;
• Discount rate;
• Incorporation of prudence;
• Biometric assumptions. 

Pensions in payment, and the commitments which arise out
of members’ accrued pension rights, will not be affected by
the location of the IORP. The level of pension rights will be a
direct result of the applicable pension plans. 

The recognized actuarial method may have a significant
effect on the calculated minimum technical provisions. We
distinguish three different families of reserving methods:
• The accrued benefits method (ABO);
• The projected benefits method (PBO); 
• The vested benefits method (VBO).
The ABO method takes into account the pension
commitments which arise out of members’ accrued pension
rights, at the date of valuation. The PBO method takes into
account future expected salary increases until retirement.
The VBO method takes into account the vested pension
rights. Accordingly, the PBO leads to a higher provision than
the ABO and VBO methods. Belgium, Ireland, Luxembourg,
and the UK all allow the ABO method20. In The Netherlands,
the VBO method is used. 

The discount rate used in the calculation of the technical
provision is one of the most important assumptions. IORPs in
Belgium, Ireland, Luxembourg, and the UK may all determine
the discount rate themselves while taking into account the
yield on the actual assets held by the IORP and the
anticipated future investment returns and/or the redemption
yields of government or other highly qualified bonds. The
Netherlands uses an interest rate curve based on a current
risk-free market interest rate derived from a swap curve. For
each term to maturity of the liabilities, a different discount

20 We have not investigated whether the local authorities would agree with the VBO method. 
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rate applies. The interest rate curve to be used by the IORPs
is published monthly by the Dutch Pensions Regulator, DNB. 

Prudence is incorporated in the economic and actuarial
assumptions. In most countries, the trustees are advised by
their actuary regarding prudence. The Pensions Regulator
usually has the authority to intervene if it believes the
assumptions are too weak.21

In accordance with the Directive, the biometric tables used
for the calculation of technical provisions must be based on
prudent principles. The main characteristics of the group of
members and the pension schemes have to be considered
when choosing the tables. Apart from prudence, therefore,
the location of the IORP will have no effect on the choice of
biometric tables used. Some countries use tables based on
current mortality rates. In other countries, additional
prudence is incorporated, such as a trend in mortality tables,
to include the improvement in life expectancy of the plan
members. 

B. Calculating the regulatory own funds
According to the Directive, an IORP that underwrites the
liability to cover biometric risk, or guarantees a given
investment performance or given level of benefits, must
always hold additional assets above the technical provisions
to serve as a buffer. The minimum regulatory own funds for
these IORPs are typically equal to 5%. 

In the Directive, it is stated that, in these circumstances, the
products offered are similar to those of life insurance
companies and that the institutions concerned should hold at
least the same additional own funds as life-insurance
companies do. However, it appears that there are large
differences between the buffers which countries deem
necessary to absorb discrepancies between the anticipated
and the actual expenses and profits. Belgium, Luxembourg
and the Netherlands have additional requirements regarding
regulatory own funds. Only one country, the Netherlands,
employs a risk-based approach to determine the buffer. 

In Belgium, an IORP must always have a solvency margin
greater than or equal to € 3,200,000. In Luxembourg, rules
have been laid down regarding a minimum technical
provision. For the ASSEP (Association d’Epargne Pension),
the technical reserves should exceed € 5 million. 
The Netherlands has rules for risk-based capital add-ons. The
minimum regulatory own funds requirement is derived from
the implementation of the Directive. In addition, a pension
fund must have sufficient own funds to ensure, at a
confidence level of 97.5%, that the value of the fund’s

investments will not be less than the level of the technical
provisions within a period of one year. This regulatory own
funds requirement increases in line with the fund’s exposure
to risk. Depending on the fund’s exposure to risk, the
regulatory own funds are typically between 20% and 35% of
the funds’ technical provisions.
The protection methods used in the various countries affect
the level of regulatory own funds required. In Belgium,
Ireland, Luxembourg, the Netherlands and the UK, IORPs
appear to be fundamentally different from insurance
companies and they take a different approach to their
solvency regulation. The relationship with the pension plan
sponsor is the driving force behind these differences in
regulation. In addition, some countries use the security
mechanism of adapting the level of conditional target
benefits.

C. Protection methods
If the pension scheme is not sufficiently funded, IORPs in
Belgium, Luxembourg and the UK have full or partial
recourse to sponsor support22. In the Netherlands and
Ireland23, no automatic recourse applies. In the Netherlands,
there would be negotiations between the IORP and the plan
sponsor. If a funding deficit persists and cannot be made up
within one year, benefits can be reduced. 

In the UK, benefits cannot be reduced should a funding
deficit emerge. If the employer becomes insolvent and the
scheme is not sufficiently funded, the trustees can apply for
the scheme to fall under the Pension Protection Fund.
Members of an eligible scheme who have reached the
scheme’s normal pension age will generally receive 100%
compensation. This also applies to persons who receive a
survivor’s pension or who have retired on legitimate ill-
health grounds. There is generally no “cap” on these
benefits. Members who have retired but have not yet
reached the normal pension age will generally receive up to
90% compensation. This also applies to members who have
yet to start receiving pension payments. There is a “cap” on
these benefits. For 2008-2009, this cap is £27,770 (after
taking the 90% cap into account). The compensation
provided by the Pension Protection Fund does not extend to
the provision of any increases in pensions in payment to the
level specified in the scheme’s trust deed and rules.

D. Calculating the required assets
In this section, we show some different ways of calculating
the required assets. Different methods can be used to
safeguard pension benefits. When assessing the level of
assets required, the protection methods described in the
section above should also be taken into account. 

21 This applies to the Netherlands and the UK, among other countries. 

22 Survey on fully funded, technical provisions and security mechanisms in the European occupational pension sector, March 2008.

23 Survey on fully funded, technical provisions and security mechanisms in the European occupational pension sector, March 2008.
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The assumptions used for the calculations are described in
appendix B. For all Member States, the same pension plan
and mortality tables have been employed. The assumptions
were selected from a wide range of possibilities. The results
of the calculations shown in the table therefore give an
indication of the level of the technical provision, the
regulatory own funds, and the required assets for the
example pension plan.

Solvency arbitrage
The differences in required assets, which appear as a result
of the minimum amount of the technical provisions and the
regulatory own funds may lead to solvency arbitrage. In our
opinion, solvency arbitrage may arise specifically because of
the level of the technical provisions. The home Member
State may make the calculation of technical provisions
subject to additional and more detailed requirements. As a
result, the minimum amount of the technical provisions
differs between countries. The Netherlands in particular,
which uses an interest rate curve based on a current risk-
free market interest rate derived from a swap curve, sets a
higher minimum amount for the technical provisions than
other countries. These other countries make use of the
requirements of the Directive, which allows them to
determine rates of interest, by taking into account:
• the yield on the corresponding assets held by the

institution and the future investment returns and/or
• the market yields of high-quality or government bonds.

24 Ireland and Luxembourg have not been taken into account in this table. 

25 The assumed discount rate up to retirement is 6% (maximum discount rate prescribed in Belgium) and an arbitrary discount rate of 4% from retirement. An indexation of 2% has been

taken into account.

26 Depending on the maturity of the liability, different discount rates apply. An indexation of 2% has been taken into account.

27 Government bonds of 10 or more years’ duration yielded approx. 4% at December 31, 2008; equities are assumed to yield 3% above government bonds. Based on the assumption that

the fund is invested in equities up to retirement, this gave a discount rate of 6.5% up to retirement, including a 0.5% margin for prudence. Based on the assumption that the fund is

deemed invested in a bond portfolio (i.e. including bonds of lower security than government bonds) after retirement, the yield has been taken as 1% above government bonds i.e. 5%.

The resulting rate is reduced by 0.5% for prudence. After indexation of 2% has been taken into account, the assumed discount rate after retirement is therefore 2.5% pa.

28 There in no regulatory requirement for own funds in the UK.

The lower interest rates used in the Netherlands are more
prudent than prescribed in the Directive. In this example, it
appears that the technical provisions in the Netherlands are
more than twice as large as the technical provisions in the
UK. In addition, the required regulatory own funds are much
higher in the Netherlands than in Belgium and the UK. The
interest rate of 5% in the UK results in the lowest required
regulatory own funds in this comparison. In Belgium, the
IORP must always have a solvency margin greater than or
equal to € 3,200,000. In this example, this results in a
relatively high solvency margin in relation to the technical
provisions. The risk-based capital add-ons in the Netherlands
lead to the highest required regulatory own funds. In this
example, the fund’s risk exposure requires regulatory own
funds which are equal to 32% of the funds’ technical
provisions. 

These potential differences are already recognized in the
Directive. It states that, with a view to further harmonization
of the rules for the calculation of technical provisions, the
European Commission must issue a report on the situation
concerning the development in cross-border activities, every
two years or at the request of a Member State. The
Commission must propose measures needed to prevent
possible distortions caused by different levels of interest
rates and to protect the interests of beneficiaries and
members of schemes. 

24 Belgium Netherlands UK

Method for ABO VBO ABO
calculating actuarial 
reserve
Discount rate 256%\4% 262.5%\4% 276.5%\4.5%
Technical provision € 14.5 million € 28.5 million € 11.8 million 
Regulatory own funds € 3.2 million € 9.3 million € nil28 million 
Required assets € 17.7 million € 37.8 million € 11.8 million 
Fully funded at Not specified Recovery within Recovery within 
all times one year two years



41Pan-European pension funds in a future world

2.3 Investment management principles

• The local pension laws have been structured in line with
the Directive and the prudent-person rules. Moreover,
some states have added additional requirements or have
emphasized certain general definitions in the Directive.
The Directive does not require the appointment of a
depository and/or custodian, but all states have certain
requirements for safeguarding the assets.

Within the EU, IORPs have their own investment
management and custodianship rules that the Member
States must adhere to. These rules are laid down in the
Directive in Articles 18 and 19. Member States are allowed
to have their own interpretations and may lay down rules
that are more detailed. This approach has made it possible
for Member States to maintain their own principles, setting
additional investment requirements, while incorporating the
Directive’s framework principles based on the prudent-
person concept.

To understand the differences in the investment and custody
requirements, we have investigated the effect of specific
home Member State requirements with respect to:
• Prudent-person concept and additional Member State

requirements (Article 18);
• Custodianship and protection of ownership rights (Article

19);
• Most common types of entities and funds for asset pooling

(not defined in the IORP Directive).

The Member State requirements are detailed in:
• Netherlands: Pension Act of December 7, 2006;
• Belgium: Pension Law (IRP law) of October 27, 2006;
• Luxembourg: SEPCAV and ASSEP are pension law related;
• Ireland: Pension Act 1990 amended in 2002 and Social

Welfare and Pension Act 2005 (IORP Directive) and
Statement of Investment Policy Principles (SIPP);

• UK: Pensions Act 1995 and Occupational Pension
Schemes (Investment) Regulations 2005.

Prudent-person concept (Article 18) and additional
requirements
The Directive prescribes that Member States must require
institutions located in their territories to invest in
accordance with the prudent-person rule and, in particular,
in accordance with the following rules:
(a) the assets must be invested in the best interests of
members and beneficiaries;
(b) the assets must be invested in such a manner as to
ensure the security, quality, liquidity and profitability of the
portfolio as a whole. Assets held to cover the technical
provisions must also be invested in a manner appropriate to
the nature and duration of the expected future retirement
benefits;

(c) the assets must be predominantly invested on
regulated markets. Investment in assets which are not
admitted to trading on a regulated financial market must
always be kept to prudent levels;
(d) investments in derivative instruments must be possible
insofar as they contribute to a reduction of investment risks
or facilitate efficient portfolio management. They must be
valued on a prudent basis, taking into account the underlying
assets, and included in the valuation of the institution’s
assets. The institution must also avoid excessive risk
exposure to a single counterparty and to other derivative
operations;
(e) the assets must be properly diversified so as to avoid
excessive reliance on any particular asset, issuer or group of
undertakings and accumulations of risk in the portfolio as a
whole.
Investments in assets issued by the same issuer or by issuers
belonging to the same group must not expose the institution
to excessive risk concentrations;
(f) investment in the sponsoring undertaking must not be
more than 5% of the portfolio as a whole and, if the
sponsoring undertaking belongs to a group, investment in
undertakings belonging to the same group as the sponsoring
undertaking must not be more than 10% of the portfolio.

Furthermore, it is stated in Article 18 that at least 70% of the
investments should be made on a regulated market and that
no more than 30% of the assets may be denominated in
currencies other than those in which the liabilities are
expressed.

All the Member States which are covered by our survey have
structured their local pension laws broadly in line with the
Directive. Some States have also specified additional
requirements or have stipulated their interpretations of
certain general definitions in the Directive. In the
Netherlands and Ireland, for example, the look-through
method is applied, which prescribes pension funds to
examine the investments of their pooled investments and
other vehicles, in order to classify the total investment
portfolio. In Luxembourg, the supervisory authorities
compare the investment policies of pension funds with the
maturity terms of the pension liabilities. In Ireland, a Statement
of Investment Policy Principles refers to a policy statement
relating to regular reviews of investment performance and of
risk and strategic asset allocation by the trustees.

Custodianship and protection of ownership rights (Article 19)
Article 19, concerning Custodianship, does not require the
appointment of a depository or custodian. Member States
themselves may elect to ask IORPs to appoint a depositary
or custodian. Member States have organized this through
regulations for banks and investment firms.
• In the Netherlands, the Financial Supervision Act includes

the requirement for banks and investment firms to
safeguard clients’ ownership rights and make adequate
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organizational arrangements to minimize the risk of the
loss or diminution of clients’ assets held in custody (e.g.
requirements on custodial arrangements) and for the
firm’s auditor to confirm their existence and review their
design each year.

• In Belgium, the segregation of investments and
safeguarding of clients assets are covered by the
regulations applying to banking institutions (Act of March
22, 1993) and investment managers (Acts of April 6,
1995 and July 20, 2004). Markets in Financial
Instruments Directive (MiFID) principles should also be
taken into account. Every year, the auditor needs to report
on this to the regulator (CBFA).

• In Luxembourg, SEPCAVs and ASSEPs have to appoint a
custodian bank to be responsible for the safekeeping of
the assets. The custodian bank also has a supervisory duty
with regard to investment policy. The custodian of CAA
pension funds is in charge of the safekeeping and current
administration of the assets. The function of a custodian
bank for a pension fund is similar to the one that a
custodian bank fulfills for an investment fund.

• In Ireland, firms authorized under the Investment
Intermediaries Act 1995 or MiFID (i.e. investment
business), must comply with the Financial Regulator’s
Client Money Requirements if they hold or control client
money or client investment instruments. The firm must
hold client assets on a segregated basis from the firm’s
own assets. The firm’s auditors are required to report to
the Financial Regulator each year on whether the firm has
complied with the Client Money Requirements.

• In the UK, the Client Assets Sourcebook (CASS) rules
(specifically CASS 6, “Custody rules”) cover the
requirement to safeguard clients’ ownership rights and
make adequate organizational arrangements to minimize
the risk of the loss or diminution of clients’ assets held in
custody, as well as the rights related to them. CASS does
not apply to Undertakings for the Collective Investment of
Transferable Securities (UCITS). Principle 10 of the FSA’s
rules (concerning clients’ assets) directly relates to
segregation and requires a firm to arrange adequate
protection for clients’ assets if it is responsible for them.
As part of this protection, the custody rules require a firm
to take appropriate steps to protect assets held in custody
for which it is responsible.

Most common types of entities and funds for asset pooling
(not defined in the IORP Directive)
As asset-pooling structures are already broadly in place, a
relevant question is what types of fund are allowed in these
pool structures. All countries allow UCITS funds, i.e. funds
with a European passport which enhances certain
requirements. In addition, the following funds exist for Asset
Pooling:
• Netherlands: Fund for Joint Account (FGR)
• Belgium: Professional Pension Institution (IRP)

• Luxembourg: Fonds Commun de Placement (FCP)and
SICAV

• Ireland: Common Contractual Fund (CCF)in UCITS or non-
UCITS form

• UK: Pension Fund Pooling Vehicle (PFPV). To date, this
vehicle has not received acceptance in the marketplace.

Based on our survey of investment management principles,
it can be stated that all the Member States have structured
their local pension laws in line with the Directive and the
prudent-person rules. Some States have also added
additional requirements or have emphasized their
interpretations of certain general definitions in the Directive.
Some of these requirements might be very valuable today,
as there is currently more demand for transparency,
governance and risk management. Although the Directive
does not require the appointment of a depository or
custodian, all the Member States specify certain
requirements for the safeguarding of assets. Several
Member States are reassessing whether additional
requirements should apply to their pension funds, based on
lessons learned from the financial crisis and taking into
account the search for recovery. UCITS vehicles, which are
already structured and regulated within the European
community, are employed to implement asset pooling, as
well as for but also local fund structures.

2.4 Required information

• In every country, IORPs need to proactively inform their
various stakeholders about investment policy via annual
reports, benefit statements and financial statements.
Properly informing the pension fund members and
beneficiaries is one of the top priorities, one that is being
driven by the prudential or social and labor law in the
host countries, making arbitrage between home
countries regarding the area considered here very
unlikely.

Information is the lifeblood of all systems of collaboration.
This also applies, therefore, to pan-European pension
schemes, for which collaboration is a core concept,
irrespective of the form of the scheme. It is obvious that the
various stakeholders want their information needs properly
satisfied on a continuous basis. The IORP Directive
addresses several elements of these needs and the above-
mentioned stakeholders. Stakeholders include active as well
as non-active members of pension schemes, retirees,
employers, government bodies (tax authorities, legislature,
etc.) and supervisors. The Considerations to the EU Directive
also cite specific examples of documents that need to be part
of the information provided to the various stakeholders. 

As many of the activities relating to the operation of pension
schemes are outsourced, an extra dimension has been added
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to the provision of information. Outsourcing itself has no
effect on the standard of information that the stakeholders
need. However, outsourcing does mean looking at the
content of the information provision in a different light. For
this reason, we have included a separate section on
outsourcing29.

Information flows
One can infer from the IORP Directive that information is
expected about the organization operating a scheme as well
as about the scheme being operated. As the information
streams flow to several parties, it is important to structure
the information provision so that it satisfies the above-
mentioned requirements.

We see that in all the countries surveyed, information on the
financial health of the operating organization, accrued rights
of members, and the investment profile used by the
operating organization is provided proactively via financial
statements, benefits statements and statements of
investment policy principles. In cases where members have
further information needs, they can often individually
request the information concerned from the operating
organization, which will then provide it.

Specific reference is made to the information streams
relating to investment-policy principles. These principles
must always be updated if a fundamental change has been
made to investment policy. In addition, their validity always
needs to be verified at regular intervals. Information on the
investment policy principles has to be available for
stakeholders, as it is relevant for members and employers to
know who is bearing different elements of the investment
risk. The allocation of investment risk depends on the type of
pension scheme.

The form of an information stream differs according to its
target group. For professional stakeholders, formal
information channels are usually adequate.

To maintain contact with the members of a pension scheme,
special supplementary reports are made, as providing only
formally required information is often inadequate for good
communication with them. The provision of supplementary
information is seen in several places.

Information stream quality
Ensuring the quality of information streams is stated by the
IORP Directive as having preventive as well as repressive
forms. Article 9 of the Directive refers to “conditions of
operation”. It describes in broad terms the minimum
conditions relating to, for example:
• registration of the organization operating a pension

scheme;

• management of the organization operating a pension
scheme;

• governance for the operation of a pension scheme;
• communication of the features of a pension scheme;
• involvement of the auditor and the actuary.

The EU Directive explicitly allows the possibility for national
governments to set supplementary requirements for
conditions of operation if protecting the interests of
members or retirees demands this. 

All of the countries surveyed have adequate measures in
place to ensure the conditions of operation are satisfied.
Directors must have impeccable characters, with expertise
being guaranteed by the suitable composition of a board.
Adequate governance is also in place, although each of the
countries surveyed has its own areas of emphasis. The
Netherlands and Belgium clearly pay extra attention to
sound pension fund management. Luxembourg, with its
three types of legal entities for operating pension funds, has
different forms of governance to match the structures of
these entities (SEPCAV, ASSEP, CAA pension funds). In
Ireland and the UK, additional external advisers to support
boards of directors form a powerful element.

The roles of the auditor and the actuary were mentioned by
each country. That of the actuary stands out because it is
different in each one. While in The Netherlands some pension
actuaries provide advisory services and others perform
certification duties, one being to issue an opinion each year
on the adequacy of the provisions, in the UK and Ireland
these actuaries only need to conduct an actuarial test once
every three years. In Belgium, the role of actuary is focused
on providing advice and includes no requirement to carry out
tests.

Another observation concerning cross-border pension
schemes is that there are no specific regulations applying to
them as regards privacy issues. In this context, reference is
generally made to national legislation that is more generic in
terms of regulations governing privacy. Ireland and the UK
have a set of reciprocal rules for privacy matters relating to
cross-border pension scheme activities.

Information for members and retirees
According to consideration 23 to the EU Directive, providing
reliable information to members and retirees of a pension
scheme is essential. Pursuant to Article 11 of the EU
Directive, each Member State needs to ensure that IORPs
established in its jurisdiction provide at least a specific
amount of information to the scheme members and retirees.
This makes it seem that the Directive favors a home-country
approach, which would mean the information obligations
(which vary by country) possibly being a deciding factor in

29 See paragraph 2.6 Outsourcing.
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the choice of the best country for setting up an IORP. In
brief, however, Articles 20(7) and 20(9) of the EU
Directive considered together stipulate that cross-border
activities are also subject to the relevant legislation of the
country of receipt, a host-country approach in other words.
In principle, therefore, if an IORP operates a scheme of
another Member State, the scheme will have to comply with
the prudential or social and labor legislation of that State
(host-country approach). 

As an example, the operation of a Dutch pension scheme for
which a Dutch sponsor pays contributions to an IORP
established in Belgium is subject to Dutch social and labor
laws. In The Netherlands, the information obligation to
scheme members and retirees is laid down extensively and
precisely in the Pension Act 2007. Parts of the Dutch
information obligation exceed the minimum level of the EU
Directive. This is the case with the obligation to provide a
benefits status letter and a standard pension summary,
which includes more information than the EU Directive
stipulates. In this context, an interesting development in the
field of Dutch pension law governing information obligations
is the setting up of a national pension register by January 1,
2011 at the latest. This follows the lead of countries like
Denmark and Sweden, where a similar online register is
already in operation. As a footnote, in mid-2008 an Expert
Group of the European Commission made the concrete
recommendation that the Commission should promote the
setting up of national pension registers, as well as having
them all linked together30.

Pension register
The purpose of the Dutch pension register is to provide a
single information source where every Dutch citizen can
obtain a full summary of his or her accrued and future
pension rights with pension funds and pension insurers
that have a registered office in The Netherlands, and of
his or her Dutch state pension rights. In addition, the
register will show where the rights are accrued and,
hence, where more information can be obtained. The
pension register will enable all Dutch citizens to see what
they currently have and what they will receive on
retirement. The service provided by the register will be
free of charge and considered a public resource.
Accordingly, it is not intended to support commercial
activities.

Obtaining a potential advantage in the form of lower
operating expenses by finding a country that only
implements the minimum information requirements of the
EU Directive is an illusion. A host-country approach is the
rule. An exception could arise if neither host-country’s

prudential laws nor its social and labor laws lay down
anything as regards the information obligations. What is
likely to happen in this situation is adherence to the
minimum requirements that apply in the home country.
Progressive countries in terms of information and
communication obligations might therefore be more
expensive, albeit providing a different level of service
(probably a more valued one) to scheme participants.

Each of the countries we surveyed has its own special rules
for the information obligations to members and retirees.
Their legislation places them almost at the minimum level
required by the EU Directive - Belgium, Luxembourg, Ireland
and the UK - or slightly above- The Netherlands. Because of
differences in the degree of detail and the scope of the
information obligations between countries - and partly
because of their relatively limited importance – we do not go
further into this subject. 

Information provision and supervisors
The role of the supervisory authority differs from country to
country. Hence, the information provision related to this role
differs likewise as a consequence. The histories of the
supervisors also show great differences. In the UK, the office
of supervisor for pensions places a great deal of emphasis on
the responsibility of boards of scheme-operating
organizations to trace those who are eligible for a pension,
and is separate from the office of supervisor for insurers. In
contrast, the Dutch supervisor for pensions is also the
supervisor for insurers, and plays an active role in these
areas. The same can be said of the Belgian supervisor. The
Irish supervisor recently issued new rules and guidance for
the provision of information. Something striking are the
differences in the time allowed to provide information. In
Ireland, the financial statements of organizations that
operate pension schemes have to be available within eight
months of the end of the financial year. In The Netherlands
and Belgium, the time allowed is six months. Luxembourg’s
position is that its supervision takes a more qualitative
approach than a quantitative one. How far this statement
reflects reality is difficult to determine. What is certainly true
is that its supervision concentrates on key areas such as
corporate governance, technical provisions and investments,
and compliance with the prudent-person rule.

30 “Realizing a single labour market for researchers”, Report of the ERA Expert Group, European Commission 2008 (EUR 23321).
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2.5 Ring-fencing

• Because ring-fencing is not defined clearly in the
Directive, all Member States interpret ring-fencing in
different ways;

• Ireland focuses mainly on asset pooling rather than on
pension pooling;

• If ring-fencing is allowed with regard to assets and
liabilities, sometimes one or two forms of ring-fencing
are permissible: between pension plans and/or between
sponsoring undertakings.

In this section, the possibility of ring-fencing is described
with respect to assets and liabilities. It should be noted that
ring-fencing is undefined in the Directive and is implemented
in very different ways by the Member States. 

Ring-fencing could mean any of a range of techniques for
distinguishing, segregating or separating one set of assets,
liabilities, activities or operations from another. These
include methods for ensuring that particular assets and
liabilities can be identified and traced with ease, as well as
techniques for protecting one set of assets from the
economic fate of another, such as providing them with a
privileged status in the event of bankruptcy. Forms that are
more comprehensive could involve separation of associated
economic operations. This may, but need not, mean full
segregation of staff or management, no exchange of
information, or, conceivably, absence of all other economic
and financial links31. 

• A. The Netherlands

All Dutch entities separate the assets of the entity from the
assets of the sponsoring undertakings that contribute to the
entity. Bankruptcy or insolvency of the sponsor does not
affect the assets of the entity.

Pension funds: current legal status
By law, ring-fencing is not allowed for pension funds. The
pension plans, even if there are more plans in one pension
fund, should be one financial unit. This means that possible
financial deficits in one plan need to be offset by gains in
others.

Pension funds: future legal status
To make The Netherlands more attractive for other Member
States, the following entities have been introduced in
legislative proposals. The possibilities for ring-fencing for
these entities are described below.

Premium Pension Institution (PPI)
A PPI has to place the assets and liabilities with a custodian.

In this way, ring-fencing is possible by choosing several
custodians or having several separated contracts with one
custodian. This will allow ring-fencing between pension plans
in The Netherlands after adoption of the legislative proposal.
In case of underfunding by the PPI or its bankruptcy, the
assets of the pension plans will not be affected. Ring-fencing
prevents pension plans with a low return on investment
benefiting from pension plans with a higher return on
investment.

The relationship between a PPI and a custodian must be set
out in a formal contract. 

Multi-pension funds
Ring-fencing will be allowed for the multi-pension fund for
each sponsoring undertaking and/or pension plan. For the
latter, only if the plans were separately registered before
entering the multi-pension fund. However, the sponsoring
undertakings are free to opt for a single financial entity,
which will lead to mutual solidarity.

All Pension Institute (API)
Ring-fencing will probably be allowed for an API. In that case,
we expect that APIs may be allowed to ring-fence between
sponsoring undertakings and/or between pension plans.

• B. Luxembourg

A major aspect of the flexibility offered by Luxembourg
pension funds lies in the possibility of setting up a pension
fund as an umbrella structure, comprising different
subfunds. Although the pension fund constitutes one single
legal entity, each subfund within such an entity represents a
separated portfolio of assets and liabilities. The subfunds
within the umbrella fund are in principle ring-fenced, which
means that each subfund is only responsible for its own
liabilities. No cross liability between subfunds arises. 

Since each subfund is allowed to operate according to its
own rules, Luxembourg pension funds can adapt to the
needs of multinational companies that intend to provide
multiple pension schemes for their employees. Subfunds can
be established to meet specific requirements in terms of
benefits (DC and/or DB plans), investment policy or in order
to comply with specific requirements imposed by the legal
provisions applying to a given host State employer. 
Luxembourg pension funds must have pension rules. These
can comprise a general set of rules applying to the pension
fund as a whole, and specific parts that target individual
subfunds. For employers sharing the same subfund, it is
permissible to establish pension rules per employer and thus
to take into account each employer’s legal requirements,
such as the waiting period before rights are vested. 

31 Simon Amot, A legal Commentary on Directive 2003/41/EC, October 2004.
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• C. United Kingdom

All UK pension entities (whether contract-based or trust-
based) segregate the assets of the entity from the assets of
the sponsoring undertakings that contribute to the entity. In
the case of a defined benefit pension plan, if the sponsoring
undertaking becomes insolvent, the pension entity may have
insufficient assets to provide all of the promised benefits in
full. In these circumstances, the funding shortfall would
become a debt payable by the sponsoring undertakings.
However, the pension entity would not have priority over
other unsecured creditors in respect of the debt. 

The Regulator is allowed to issue a ring-fencing notice to the
trustees or managers of a UK pension scheme if it has
reasonable grounds for believing that there is, or might be, a
misuse or misappropriation of the assets of the entity, or
that there exists a material threat to the interests of the
members who are qualifying employees of a European
employer. There are two options for the ring-fencing: 
• an accounts-based division of the assets and liabilities of a

scheme attributable to the European employer to whom
the ring-fencing notice was given;

• the actual physical segregation of assets attributable to a
specific European employer. 

The UK pension entity may then be required to provide
details of the assets and liabilities of the entity to the
Regulator within three months of the ring-fencing notice. Or,
if the Regulator believes that there is a material threat to the
interests of members who are qualifying employees of a
European employer, the Regulator may direct the trustees or

managers of the entity to allocate the contributions from the
European employer in respect of such members to a
separate section of the scheme. 

In its review of the consultation, the UK’s Department of
Work and Pensions (DWP) states that it sees no reason to
amend the ring-fencing requirement at this stage and will
await with interest further possible guidance from the
European Commission or its working parties on the meaning
and scope of ring-fencing. 

• D. Ireland

Ring-fencing is not allowed for an IORP. Asset pooling is
allowed and is the main focus for Ireland, rather than
pension pooling. 

• E. Belgium

Different pension plans may be managed globally. However,
an OFP is free to decide differently and organize ring-fencing
on a voluntary basis between different pension plans. The
OFP can also determine itself the degree of solidarity it
desires to apply amongst its sponsoring undertakings. These
rules need to be laid down in the management agreement. 

Differences in ring-fencing

The most important differences in ring-fencing are
summarized in the table below. 

Ring-fencing

Not allowed

Allowed between pension plans

Allowed between sponsoring undertakings and/or pension plans

Allowed between pension plans

Allowed between sponsoring undertakings and/or pension plans by creating subfunds

One of two options allowed:

1. segregation of assets and liabilities of a scheme of a European employer

2. physical segregation of assets attributable to a European employer

Asset pooling is allowed

Pension pooling is not allowed

Allowed between pension plans

Country

The Netherlands Pension funds

PPI

Multi-OPF

API

Luxembourg

United Kingdom

Ireland

Belgium
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2.6 Framework outsourcing

• Although most supervisors have issued guidelines that
detail compliance with consideration 25 to the Directive,
relating to outsourcing, implementations in practice
vary. Some supervisors (in Ireland for instance) require
registration of service providers and actively audit
administration service standards. In other countries, like
the UK and Belgium, the supervisor exercises more
restraint. 

As mentioned above, most pension funds nowadays in the
European Union have “transferred functions of material
importance such as investment management, information
technology or accounting to other companies” (see
Directive, consideration 25). In other words: most trustees
outsource not only the investment management and/or
custody of their funds, but also the actuarial services, as well
as the administration of certain functions which include
maintenance of the scheme’s accounting and/or membership
records, processing of the pension payroll, collection and
investment of contributions paid by the employer, collection
and payment of benefits, and transfers. 

The reasons for doing this are obvious and universal: not
only do trustees not always have first-hand accounting,
actuarial or other relevant experience, in most cases it is
more cost effective to outsource some functions to
providers who operate on a large (international) scale and
can provide the services at a low cost. Only the very largest
funds usually prefer to keep these functions in house, even
at relatively high costs, because they prioritize being in
control. Nevertheless, the current economic situation puts
pressure on this preference. 

In a situation where one needs to be able to rely on the
advice or services of experts to fulfill one’s responsibilities to
safeguard the interests of one’s scheme members,
transparent criteria, measurement and monitoring are
critical.
The most important demands the funds pose on the service
institutions are for quality (error-free, experience,
compliance to strategy as well as regulations), cost-
effectiveness, and timely response. Parties generally agree
specifics in a service level agreement. Ideally, the trustees
set up clear guidelines and restrictions on the investment
strategy, and the investment managers report back to the
trustees on a regular basis on the performance of the
investments. Meetings are also held with all parties
(including administrators) and all significant issues are
tabled and discussed. 

Consistent quality of service, transparent procedures and an
adequate internal control system are assets competitive
service providers like to demonstrate. The number of
(international) service providers offering a third-party

report to their clients (based on SAS70, FRAG or AAG
standards) increases. 

Regarding the Directive’s request that “it should be possible
for the rights to information and powers of intervention to
be enlarged so as to cover these outsourced functions in
order to check whether those activities are carried out in
accordance with the supervisory rules”, current practice
differs from country to country. In most countries,
investment managers and custodians are already regulated
by the financial regulators, who are requesting similar
enlargement. The impact of Consideration 25 on other
service providers relates to the interpretation of the local
supervisory body’s role in a particular country. Although
most supervisors have issued guidelines that detail
compliance with this consideration, practical
implementations vary. Some supervisors (in Ireland for
instance) require registration of service providers and
actively audit administration service standards. In other
countries like the UK and Belgium, the supervisor exercises
more restraint. In the near future, we expect increasing
convergence of these interpretations. 

2.7 Taxation

• The current tax regimes for pan-European pension funds
are nearly equivalent, with the exception of the
application of the VAT regimes. In other words, there is
the paradox that different interpretations of the EU
harmonized VAT legislation lead to the greatest
distortion in the tax treatment of a pan-European
pension fund. Luxembourg and Ireland seem to have the
best VAT regime for pan-European pension funds.

The framework for taxation plays an important role in the
development of a European market for occupational
pensions institutions. As a general rule, an IORP that
operates on a cross-border basis should not be confronted
with tax obstacles that a purely domestically operating IORP
would not encounter, otherwise a pan-European pension
fund would not be a viable way to further develop a
European market for retirement provisions. Secondly, some
EU Member States may have established a tax environment
that is more suited to attract pan-European pension funds
than others are. 
The European taxation framework for an IORP will address
the following issues:
• the tax neutrality for payments of pension premiums to a

non-resident IORP;
• the taxation of pension benefits;
• the taxation of the IORP itself;
• the ability to benefit from tax treaties with respect to

cross-border investment income of the IORP;
• the VAT regime applicable to services provided to an IORP.
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Tax neutrality for payments of pension premiums to a non-
resident IORP
Most EU Member States have established a framework for
taxation of pensions under which the payment of a pension
premium by an employee into a qualifying pension plan is
deductible when computing income from employment.
Likewise, the contribution of the employer into the pension
plan of the employee would normally not be included in the
taxable income from employment of the employee. As a
counterpart, the retirement benefits paid to the employee
upon retirement will be subject to income tax. Within the EU,
it has taken a number of years to establish that such a tax
regime should apply regardless of whether the pension plan
is administered by a domestic pension provider or by a
pension provider in another EU Member State. This tax
neutrality has been established by taxpayers and the
European Commission through litigation at the European
Court of Justice (ECJ). 

In the Danner case,32 the ECJ was asked to decide whether
tax legislation of a Member State (Finland) restricting or
disallowing the deductibility from income tax of voluntary
pension scheme contributions to pension providers
established in another Member State (Germany), while
allowing such contributions to be deductible when they are
paid to insurance institutions established in the first-
mentioned Member State, was contrary to the provisions of
the EU treaty on the freedom to provide services. 

The ECJ held that the freedom to provide services33 was to
be interpreted as precluding a Member State’s tax legislation
from restricting or disallowing the deductibility for income
tax purposes of contributions to voluntary pension schemes
paid to pension providers in other Member States, while
allowing such contributions to be deductible when they are
paid to institutions in the first-mentioned Member State, if
that legislation does not at the same time preclude taxation
of the pensions paid by the above-mentioned pension
providers. 

The Court based its decision on the fact that the bilateral tax
treaty between Finland and Germany had created a
framework for the taxation of pension benefits (taxation in
the state of residence of the recipient) and that the EU
directive on mutual assistance between Member States in
taxation matters allowed Member States to enforce such
taxation framework by mutual cooperation. Furthermore,
the Member State concerned could obtain any required
information from the taxpayer and from the pension
provider. 

In the Skandia-Ramstedt34 case, the ECJ argued similarly
that the freedom to provide services precludes an insurance
policy issued by an insurance company established in
another Member State which meets the conditions laid down
in national law for occupational pension insurance (apart
from the condition that the policy must be issued by an
insurance company operating in the national territory) from
being treated differently in terms of taxation from a policy
issued by an insurance company operating in the national
territory. Otherwise, there could be income tax effects
which, depending on the circumstances of the individual
case, might be less favorable.

These principles were further reinforced in the infringement
procedures against Denmark35 and Belgium36. Here the ECJ
clearly established that tax benefits that are granted in
connection with premiums paid to domestic institutions for
pensions or life insurance should be granted in the same
fashion if such payments are made to institutions established
in another Member State. If not, the Member State violates
the principles of freedom to provide services and free
movement of workers, as well as the freedom of
establishment for the self-employed. 

With respect to the deductibility for income tax purposes of
contributions to a pension plan or insurance contract, the
case law of the ECJ is clear. There should be no obstacles in
contracting with a non-resident pension provider in another
EU Member State. A pan-European IORP will therefore be
able to make use of these principles in building its European
business. 

Taxation of pension benefits
The OECD Model Tax Convention, that serves as the model
for the bilateral tax treaties concluded between EU Member
States, provides in Article 18 that private pensions paid to a
resident of a Contracting State in consideration of past
employment must be taxable only in that State. The key
consideration for this allocation of exclusive taxing
jurisdiction to the state of residence is that the state of
residence is best suited to take into account all
circumstances determining the ability of the individual to
pay. Furthermore, if a taxing right were to be allocated to
the state of source, the question would arise how to define
the state of source. Potential candidates according to OECD
would be the state where the pension fund is established, the
state where the employment was exercised, and the state
where the tax deduction was provided. 

32 Decided on October 3, 2002, Case 136/00.

33 Governed by Article 49 of the EU Treaty.

34 Decided on June 26, 2003, Case 422/01.

35 Decided on January 30, 2007, Case 150/04.

36 Decided on July 5, 2007m Case C 522/04.
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The set-up of a pan-European IORP would not in itself create
a need to change this bilateral allocation rule. Under the
OECD allocation rule, the location of the IORP would be
irrelevant in determining the taxing rights over the pension
payments. It would remain the state of residence of the
former employee that would have the exclusive taxing rights.
If however, the Member State where the IORP is established
were to have a different tax treaty policy and retain or
introduce a taxing right over the pension payments by virtue
of the IORP being established there, that would clearly have
a negative influence on its attractiveness as a location for a
pan-European IORP. 

Taxation of the IORP itself 
In establishing the taxing regime for the IORP, a Member
State may elect to subject the IORP to corporate income tax
as a normal corporate taxpayer. It may also add rules that,
when computing taxable income, the IORP may form special
reserves similar to those of the taxing regime for life
insurance companies. Alternatively, Member States might
have regimes under which pension funds are exempt from
corporate taxation; they may see the pension fund as a pass-
on vehicle where pension premiums are invested to generate
investment income and capital gains which are then passed
on as pension benefits. A pension fund as such would thus
not earn a profit, as all investment earnings are ultimately
passed on as retirement benefits. Not taxing investment
returns and capital gains in the hands of the IORP is clearly a
favorable feature of the taxing regime for an IORP.

Ability to benefit from a tax treaty network and other tax
benefits
Withholding taxes on foreign investment income may be
reduced if the benefits of a bilateral tax treaty are available
under the OECD tax treaty framework. In order to be entitled
to treaty benefits, the recipient of the income needs to be a
person and a resident of one of the contracting states. The
definition of the word “person” in Article 3, subparagraph a
of the OECD Model Tax Convention (“Convention”) is not
exhaustive and should be read as indicating that the term
person is used in a very wide sense. It is commonly thought
that pension funds are regarded as persons. To be a
resident, however, requirements that are more stringent
apply. In order to qualify as a resident, one should be liable
for tax by virtue of residence, place of effective management
or another criterion of a similar nature. 
Whether states in fact impose tax on the entity should not be
the deciding factor. From paragraph 8.2 of the commentary
to Article 4 of the Convention, it follows that fully exempt
pension funds may be exempted from tax, but they are
exempt only if they meet all of the requirements for
exemption specified in the tax laws. Hence, they are liable
for tax of a contracting Member State. If they did not meet
the requirements imposed by the tax law, such pension funds
would be obliged to pay tax. The commentary to the
Convention claims that most states would therefore view
exempted pension funds as residents for tax treaty
purposes. Apparently, not all OECD Member States agree
with this principle, and therefore it is laid down in the
Commentary that these states are free to address the issue



51Pan-European pension funds in a future world

in their bilateral treaty negotiations. Greece explicitly adopts
the latter view (paragraph 26.2 of the commentary to
Article 4 of the Convention). In order to secure tax treaty
benefits for pension funds that are tax exempt, on a
reciprocal basis, the OECD has suggested the following
language to be included in bilateral tax treaties: 

“Notwithstanding any provision of this Convention, any
amount paid from a pension scheme to a resident of a
Contracting State which arises from sources in the other
Contracting State must be exempt from tax in the first-
mentioned State if that pension or other amount would be
exempt from tax in the other State if the recipient were a
resident of that other State.”

This principle is in fact embedded in European tax law, based
on the principle of free movement of capital as clarified by
the ECJ in the cases of Denkavit37 and Amurta38. Based on
these cases, a Member State that provides tax benefits to a
tax exempt domestic pension fund39 must provide the same
benefits for income from domestic sources that is earned by
a pension fund in another EU Member State if such pension
fund is tax exempt in that Member State. To clarify: if French
tax legislation provides tax benefits with respect to French
income from dividends or real estate earned by a tax exempt
French pension fund, such benefits should be available also
to a pan-European IORP established in another EU Member
State in case where that EU Member State treats the IORP as
a tax exempt entity40. The reasoning behind this principle is
that if Member State A where the IORP is established
exempts the IORP from tax, then any withholding tax levied
in Member State B, where the dividend arises, will not be
credited against any corporate tax payable in Member State
A and consequently this would be a barrier to cross-border
investment by the IORP of Member State A and to cross-
border attraction of capital by companies established in
Member State B. 
Since these decisions are based on the free movement of
capital, they are also relevant to pension funds established in
non- EU countries such as the United States or Japan; the EU
rules on free movement of capital are also applicable to non-
EU countries.

The VAT regime applicable to services provided to an IORP.
As an IORP is a financial services organization, the services
provided by it will largely be exempt from VAT.
Consequently, any input VAT that is charged to the IORP by
third party service providers will be a cost for the IORP.
Since VAT is a harmonized tax within the EU, distortions in
the competitive position of an IORP linked to the place where

it is established should not occur. Nevertheless, since EU
Member States may interpret this harmonized EU VAT law in
a different way, in practice, distortions may still occur when
one Member State levies VAT on a specific service rendered
to a pension fund while another Member State does not.
Similar distortions could occur where Member States take
different views on where a service is rendered for the
purposes of applying the VAT rules. If a service were deemed
to be rendered outside of EU, it would not be subject to VAT. 

Summary of main rules for IORPs in selected jurisdictions
Below is a summary of the general principles applying to
pension funds in the selected jurisdictions. It does not
discuss exceptions to the general principles.

37 Decided on December 14, 2006, Case C 170/05.

38 Decided on November 8, 2007, Case C 379/05.

39 An example would be a refund of withholding tax on dividends paid by domestic companies to a domestic pension fund.

40 Decisions of the FrenchEtat of October 27, 2008 and February 13, 2009. 
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• So far we have seen two business models emerging for
the establishment of a pan-European pension fund or
IORP. The starting point for each model is different,
leading to differences in perspective. Both models can be
implemented in a step-by step approach and both could
eventually lead to a fully operational pan-European IORP. 

The first model starts from the perspective of a multinational
company that is interested in implementing a pan-European
retirement framework as a building block of its human resources
policy, as well as implementing better control and management
instruments in managing the costs and efficiencies of the
retirement framework. This is called the single corporate model.
The second model starts from a pension delivery organization or
life insurer that is interested in servicing additional pension
funds, called the multiple clients model.

3.1 Single corporate model

• Multinational corporations typically have employees
throughout Europe and around the world. These employees
belong to different pension schemes, sometimes even
several in each country. This implies that a multinational
corporation sponsors a multitude of national pension
schemes. For developing a pan-European IORP, we
distinguish three phases.

Phase 1
The first step multinational corporations can take is to centralize
the asset management and related functions of the different
pension plans. This leads to scale efficiencies, since there are
less asset managers needed and there will be fewer
transactions. In addition, managing a larger pool of assets may
increase risk management options by allowing for a larger
diversity of assets. For the company and the fund trustees, it is
important that the tax cost of the asset pooling structure is not
increasing. In many cases, tax-transparent vehicles can be used
for this type of asset pooling, thus securing tax benefits that
pension funds might have under tax treaties or based on case
law of the ECJ. Multinational asset pooling is in fact the most
common form today.

3 Emerging Business Models

Single corporate model: Phase 1 Centralized investment management = asset pooling
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Phase 2.
The next step would be to aggregate other activities under a
single service provider: the pension fund competence center.
Apart from managing the asset pooling structure on behalf
of the corporate pension plans, the pension fund
competence center could provide advisory services in
pension design, actuarial analysis, financial engineering, risk
pooling, accounting and other such services to the pension
fund trustees as well as to the pension fund sponsors. There
still might be a need for local benefit payments and
communication with participants, but more harmonization of
the pension plans would allow for more centralization.

Phase 3.
The final step is to combine all pension fund activities into one
vehicle, including the assets and the liabilities: the IORP. The
multinational corporation can profit from scale advantages in
all areas. Bringing the liabilities together means that the risks
can be pooled. The multinational corporation now has an
effective instrument to manage pension benefits as an integral
part of the HR rewards framework on a multinational basis.
Even at this stage, the IORP may choose to outsource some of
its activities to a pension delivery organization. This model
does require the pension plans to be relatively similar, so that
economies of scale in pension administration can be achieved.
Within the IORP, the pension plans could be managed in a ring-
fenced environment, but still allowing for benefits from risk
pooling across the plans.
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3.2 Multiple clients model

• Pension delivery organizations (PDOs) are specialized in
providing services to pension funds, such as
administration, asset management and advisory. They
traditionally operate at national levels, since pension
funds operate nationally, too. Offering their services on
an international level increases their market
opportunities and may lead to pan-European pension
activities. 

Multiple clients model: Phase 1 Outsourcing investment management = asset pooling

...

Service Provider 3

Service Provider 2

Pension FundSPONSOR 1

.

SPONSOR 2

SPONSOR 3

SPONSOR 4

Pension Fund

Pension Fund

Pension Fund

Pension PlanPension Plan

Pension Plan

Pension Plan

Pension Plan

A
S
S
E
T

P
O
O
L
I
N
G

Asset Class 1

Asset Class 2

Asset Class 3

Service Provider 1

ALM Studies

Asset Allocation

Investment Management

Investment Reporting

Performance Management

Custody

Securities Lending

Tax Management

The other activities of the pension

fund remain the responsibility of

the local pension fund:

• Pension administration

• Risk Management

• Pension Communication

SPONSOR 1

SPONSOR 2

SPONSOR 3

SPONSOR 4

Asset Manager

Phase 1
The first level of aggregation is pooling asset management on
an international scale. PDOs can offer this service to a wide
variety of international pension funds. This means that the PDO
can achieve scale efficiencies from asset management on an
international level. It is obvious that PDOs are active on the
same market as life insurers and asset managers. Again, for
the pension funds, it is important that there is neutrality from a
tax point of view when entering into an asset pooling structure.
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Phase 2
The PDO can increase its service offerings in this model to
include pension administration and advisory services. The
PDO has the advantage of being able to aggregate the
administration of several pension funds on a national level,
so it can realize scale efficiencies. It would seem that a PDO
would set up service lines on a per-country basis, to achieve
economies of scale by servicing pension plans on a per
country basis.

Multiple clients model: Phase 2 Centralization through outsourcing
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Phase 3
Finally, a PDO can also decide to establish an IORP that will
take on the pension fund’s assets and liabilities. With this
model, it seems less likely that the benefits of risk pooling
between the different plans can be achieved, as these plans
belong to different sponsors.

Multiple clients model: Phase 3 Centralization through IORP
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Pension plan 1: Unconditional indexed career average plan
For each year of service, the plan member earns a deferred benefit equal to € 500 (2009 level, annual increases of 2.5%);
Accrued benefits and pensions in payment are unconditionally indexed based on 2% inflation.

Inception: (a total of 500 identical employees are in service)

Number of employees 500
Age on joining organization 30
Age of employee at December 31, 2008 40
Gender Male
Normal retirement age 65
Accrued benefit at December 31, 2008 € 5,000
Mortality tables Pensioentafel 2006 (see Appendix)
Age correction 0
Percentage married 100%
Withdrawal 1% a year
Disability 0.5% a year
Percentage of employees which will make use of value transfer 0%

There is no risk sharing between IORP, plan members and plan sponsor. Hence, all risks stay in the IORP. The plan sponsor
is not required to make additional contributions. In the event the IORP does not meet its funding requirements, benefits will
be cut. 

For valuation purposes, the demographic evolution of plan members is projected using mortality assumptions employed for
DB pension plans in The Netherlands (“Pensioentafel 2006” with no age adjustments). This mortality table allows for a
future increase of life expectancy (as a trend).

We have assumed a generic asset allocation for the IORP in Belgium, Ireland, Luxembourg, the Netherlands and the UK. 
• The portfolio is 40% in equities and 60% in fixed income securities;
• The fixed income portion consists solely of government bonds;
• The duration of the fixed income bonds is 5 years.

Appendix B: 
Assumptions for the calculation of required assets 
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